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The Introduction. 


S every Engliſhman has an Intereſt in our 
Conſtitution, ſo tis every one's Duty to 
defend it when attacked. A late Wri- 
ter, in a Book entitled, The Heredztary 
" Right of the Crown of ay aſſerted, &c. has 2 
craftily endeavoured to undermine it : The Deſign 

of this Treatiſe is to diſappoint him, by ſhewing 

the Falſity of his Arguments, and the pernicious 
Tendency of them.Who were the Authors of that 

Book, or from what Quarter it probably came, I 

do not intend to inquire. The Circumſtance of its 

being firſt advertiſed in the Gazette, and ſeve- 

ral Manuſcripts quoted therein, which are known 

to be but in one Study in England, give indeed 

ſome room for Conjectures: But I am an Enemy 
WH only to the Principles, and 'tis not at all to my 

1 Pur poſe to find out whoſe they are. If a Nation be 

1 ruined tis no great matter by whom, whether by 

17 ſuch as are deceived themſelves, or ſuch as know 
9 better, but endeavour for their Intereſt to deceive 
4 others. The Conſequence is juſt the ſame, tho 

\ the Agents are not equally blameable. : 

| When I conſider the Miſeries of an Arbitrary 

if Government, and the Advantages of our excellent 
Conſtitution; I cannot but admire that any amongſt 

| us, ſhould be ſo much in love with the former, as 5 
\ / to endeavour to overturn the latter. But 'tis too 
| 


lain that ſuch there are,and that they have of late 
en very indefatigable in their Attempts. To 
this Purpoſe are all thoſe Libels of Hels, A 
L------y, &c. Wherein the late Revolution, a 
71 the Principles on which it was founded, are cenſu - 
14 rgdas illegal, and unjuſt: * to that — 
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iv The Introduction. 
and theſe Principles we owe the Bleſſings of her Ma · 


jeſtys Adminiſtration, and thoſe which we pope 
e 


are ſecured to Poſterity, by the Settlement of t 

Succefſion in the Houſe of Hanover. Tis true 
indeed, that ſome of this ſort, tho they daily re- 
vile our late Glorious Deliverer, yet pretend to 
be hearty Friends to her Afajeſty. But let us not 
be amus'd by ſuch ſhallow Artifices. To condemn 
the Revolution, To diſpute the Title of her preſent 
Majeſty, To queſtion the Validity of the Succeſ- 
ſion, To promote the Intereſt of the Pretender, 
and To endeavour to introduce Popery and Slavery, 


are certainly but one and the ſame thing. To 


pretend to aſſert her Majeſty's Title, and yet at 
the ſame time to deny the Legality of the Revolu- 
tion, on Which that Title is founded, is a downright 
ContradiQtion : And to endeavour to bring in the 
Pretender, without Popery and Slavery, is an Ab- 
ſurdity never to be got over. If therefore the 
Memory of King William (who was the Inſtru- 
ment of ſuch great Bleſſings to this Nation) be 
every day publickly reflected on: If the Doctrines 
of Indefeaſible Hereditary Right, in Oppoſition to 
that of her Majeſty, be daily printed and diſ- 
pers'd amongſt us: If the Legitimacy of the. Pre- 
tender be defended in Print, and we are frequently 


told in the publick News Papers, that he is be- 


come a ſincere Convert, and has in earneſt em- 
braced the Religion of the Church of England ; 
tis eaſie from ſuch Suggeſtions, to gueſs what 
ſome Men are driving at: And ſurely at this Cri- 
tical Juncture it behoveth all honeſt Engliſhmen to 
be as undaunted in the Defence of their Liberties, 
their 2 hr their Country, and their Religion; 
as the Enemies of all theſe are bold in their En- 
deavours to deſtroy them, | 
is a great Sign of the Iniquity of the Times, 
that ſo many Pamphlets of this ſort are daily prin- 
ted and diſperſed ; 'tis a greater ſtill that they 
are publickly defended; and it would be the 


greateit of all if they ſhould paſs with Impunity, 
4 CEIR Ox 2-22.40 5 | , ; Bk fa © * which 
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I) ue Introdudtion. | . 
which the Government certainly will never ſuffer; 
For tho two or three Criminals of this Kind may 
have been allowed to eſcape unpuniſh'd; no Con- 
ſequence can be drawn from thence : When thy 
become more numerous, the Danger is not the 
ame. However therefore De Foe has been ſo 
fortunate as to obtain a. general Pardon, tho he 
printed and publiſh'd, Reaſons againſt the Succeſſi- 
on in the Houſe of Hanover, which by the 4thand 
6th of her preſent Majeſty is declared to be High 
Treaſon ;, yet the extraordinary Lenity of the Go- 
vernment in this Inſtance, ought not certainly to 
be too far preſumed upon; nor ought any one to 
conclude from this, that Sir. P. L. would be per- 
mitted with Impunity not only to be in England, 
but to appear publickly at C------ for above a fort- 
night together. Perhaps De Foe may have recan- 
ted, or he might have a Friend in {ome Great 
Athnifter of State, which r dey will not 
be the Caſe of every one that offends ia the like 
Manner. ; | | 
Of all the Treaſonable Libels that have been 
ubliſhed by the Enemies of our Conſtitution, the 
ook of Hereditary Right, is certainly the moſt dan- 
gerous; as it ſtrikes at every Branch of the preſent 
moſt happy Eſtabliſhment. All the Pamphlets 
againſt the Bill of Excluſion, and all that have been 
wrote fince in Defence of Popery and Slavery, 
have been ranſack d to furbiſh it up: The Princi- 
les of the Revolution are therein condemned: 
he old exploded Doctrines of the Hereditary 
Right of the Crown, are declared to be the Funda- 
mental Laws of this Kingdom: The Power of 
Parliaments to limit the Succeſſion, is in effect de- 
nyed, and in Words declared to be illegal and un- 
juſt ; odious in the fight of God, and conſequently 
never attended with Succeſs: The abſolute Power 
of the Kings of England, (even to diſpoſe of their 
Crown by W:4, without the Conſent of Parlia- 
ment) is maintained: And all Oaths to the Preju- 
dice of the right Heir, * his Title be . | 
3 L 
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1 eld by Act of Parliament, are declared to be of no 
Z | force; and that tis not only. juſtifyable, but an in- 
diſpenſable Duty to break them. Theſe, and ſuch 
like Aſſertions are advanced by that infolent Au- 
"thor. To what purpoſe, it is but too plain. And 
(as Men ofhis Stamp generally do) he endeavours. 
either by falſe Quotations, and falfe Facts, or elſe 
falſe Conſequences from true ones, to ſupport his 
pernicious Tenets. Of theſe, I ſhall here give ſome 
few Inſtances, and leave the reft to be taken No- 
tice of, as they occur in order hereafter. 
He tells us p. 200. That ſurely Men may be 
= confident in their Miftakes, and aſſert Things bold- 
. ly againſt Truth; and this I own he has ſufficiently 
1 proved. His Account of Bp. Merks, has been al- 
= ready refuted by a very learned Hand, and there- 
| fore I ſhall 1 it by. p. 214. He aſſerts confidently 
| enough, That Caſes of Marriage, and Baſtardy, are 
| to be decided by the Rules of the Canon Lam; and 
| that they have conſtantly by the Practice of Englan 
| been referred to that Law. Now this is known to 
be notorioully falſe, by every Lawyer in England. 
(a) 'Tis expreſly againſt ſeveral Acts of Parlia- 
ment, and (b) it has been adjudged otherwiſe, in 
above a Hundred Caſes. Nay, even (c) a Book 
that he himſelf gives us in his Appendix, directly 
aſſerts the contrary. $8 
In p. 107. is the following paſſage, Tha Hen. VII. 
owed his Succeſs againft King Richard, to a promiſe 
he had made before he invaded the Kingdom of mar- 
rying the Princeſs Elizabeth; Tet he always mad 
ſe of his Title 


I the Sword, and preferred it before 
| all others; and the Truth is, it might eaſily be pro- 
E ved by ſame following Paſſages of his Reign, that he 
governed more like a Conqueror than a Prince, that 

deſired to be thought a Friend to the Conſtitution. 

And for this, he is bold enough to refer his Rea- 

der to Bacon's Hift, H. 7. Engliſh Ed. Fol. p. 2. 

EO | Whereas 

(a) Stat. of Merton c 9. 32. H. 8. c.38. 12. C. 2. 


c 33. (6) Coke 2. Inſt, 96, © 97. © Glauv. J. 7. c. 15. 
(e) Appendix p. 38. aſt. 967 © 97: Clan * 15 
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Whereas Bacon in that very Place ex fays the 
contrary, I will give you his own Words. ay 
(4d) There were fallen to King Henry's Lot three 
ſeveral Titles to the Imperial Crown. The jirft, was + 
the Title of the Lady Elizabeth, with whom by pre- 
cedent Patt with the Party, that brought him in, -he 
was to marry. The ſecond, the antient and long diſ- 
puted Title (both by Plea and Arms) of the Houſe 
of Lancaſter, to which he was Inheritor in his own 
Perſon. The third, the Title of the Sword, or Con- 
queſt, for that he came in by Victory of Battle, and 
that the King in Poſſeſſion was ſlain in the Field. 
The firſt of theſe was the faireſt, &c. As for Con- 
queſt, notwithſtanding Sir William Stanley, after 
ſome Acclamations of the Soldiers in the Field, hau 
put a Crown of Ornament (which Richard wore in 
the Battle, and which was found amongſt the Spoil s) 
upon King Henry's Head, as if there was his chief 
Files et he remembred well upon what Conditions 
and Agreements he was brought in: And that to 
claim as Conqueror, was to put as well his own Party, 
as the reft into Terror and Fear, as that which gave 
him Power of diſannulling of Laws, and diſpoſing of 
Men's Fortunes and Eſtates; and the like Points of 
abſolute Power, being in themſelves ſo harſh and odi- 
ous, that William himſelf commonly called the Con- 
2 forbore to uſe that Claim in the beginning; 
ut mixed it with a Titulary pretence. | 
The King out of the 9 of his own Mind, 
preſently caſt the Die, and the Inconveniences ap- 
pearing to him on all Parts, &c. reſolved to reſt up- 
on the Title of the Houſe of Lancaſter» as the main, 
and to uſe the other two, that of Marriage, and that, 
of Battle, but as Supporters, And afterwards, 
TheKing with great Wiſdom (not ignorant of the Af- 
fections and Fears of his People) to diſperſe the Con- 
ceit and Terror of a Conqueſt, had given order that 
there ſhould be nothing in his Fourney to London, 
like unto a Warlike March or Manner; but rather 
| A4 E like 
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lite unto the Progreſs of a King, in full Peace and 

E 07 wn 157 ovis Hoc 7 95 
Now what Credit can be given unto ſuch a 

ſhameleſs bare-faced Impoſtor? After this, all the 

Records that he hath cited; and all his Quotations 

out of ſcarce old Manuſcripts, may be juſtly eſteem- 


ed as ſo many Forgeries: Nor can it be thought 
that he would ſcruple to impoſe upon his Reader, 
in Caſes where tis difficult to find him out, when 


he was not aſhamed to do ſo, even where it is ſo 
eaſy to detect him 


+ But no wonder our Author miſ-quotes other 
Men's Works, when he ſo often Contradicts him- 
ſelf, and aſſerts in one — of his own Book, di- 


rectly contrary to what he does in another. 


He ſays; p. 23: That when Ceſſions or Reſignati- 
ons, by the Right Heirs have been made openly, and 


the Subjects have had reaſon to believe them free, and 
Bona fide, Whether by direct and Expreſs Terms, or 
Actions which implyed them: The Poſ- 


ſeſſor of the Throne, who is next in Blood, does then 
certainly acquire a Power and Authority, which ſuf- 


ficiently juftifies all his Acts of Government: It is 


true by the Judgment given in the Houſe of Peers, 


on the Claim of the Duke of York, it was de- 
clared that the Reſignations without the Conſent of 
Parliament, did not oblige the Makers of them : 
But this ſeems to be the firſt Time, when this Doct- 
rine was publickly acknowledged; And therefore in all 


former Surrenders by the right Heirs, it does not 


2 that their Validity was ever queſtioned, tho 
4 
Kingdom. 22 

Upon this Foundation (e) he Proceeds to prove, 


that William the Conqueror was undoubtedly King. 
ſel „and 
ſmearing Fealty to him, had made a full and abſolute 


de Jure: Becauſe Edgar, by ſubmitting him 


Reſignation of his Claim. And by the ſame Argu- 
ment (F) he maintains that Rufus was rightful King, 
| namely 


(e) 5.24. & 35% (OP) Þ 35, 35. . 


ey were not performed in the great Council of the 
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namely by the Reſignation of Robert, and rhe ſaid 
Edrar. 90 Tb Title of Henry I. He likewiſe 
Eſtabliſhes upon this Sins 15 for he ſays, that tho 
Dr. Higden does his worft, he can only probe King 
Henry ta have been an Vſurper, during the firſt 
Tear of his Reign; for in the ſiren, Duke Robert 
came to a Compofitzon with him, » which he ab ſo- 
lutely yielded wp the Crown. And he (h) allows 
even Stephen at length to have been a rightful King, 

rA after his Accommodation with the next Heir. The 
Mother of King Henry II. was alive, when he came 
to the Crown, and lived ſeveral Years afterwards. 
And therefore (i) to confirm his Title, he takes 
great pains to ſhew, that his Mother's behaviour 
- was all along ſuch, as plainly implyed a Ceſſion of 
her Right. Amongſt other things, (&) he ob- 
ſerves, that when Henry was ſent for into England, 
pon the Death of King Stephen; His Mother gave 
him Joy, and wiſhed him a good Voyage thither; 
a Circumſtance truly Remarkable. So by the 
Ceſſion of the Right Heir, (I) he proves alſo that 
King John was a rightful King. | 

Now theſe Ceſſions and Refignations, even by his 
own Acknowledgment, were moſt of them pri- 
vate Acts, ſome of them bare 1 all 
of them made out of Parliament, and without the 
Conſent of the three Eftates. 

And yet in Contradiction to all this Stuff (as if 
he had no Senſe of Shame) in p- 100, &c. are 
the following Words, to prove the Invalidity of 
the Duke of York's Reſignation, though he had 
ſolemnly reſigned his Right by Oath. It may 
nom perhaps be demanded (ſays he) how is it then 
poſſuble for a right Heir to the Crown, to reſign his 
Title, if the Oaths and Submiſſions of Richard Duke 
of York, were not ſufficient to that purpoſe. I an- 
ſwer that a legal and effectual Reſignation, can only 
be made before, and with the Concurrence of the three 


Efates 
8. (hb) 155 (i) P. 56. Ge. 
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_ Eſtates of the Realm. When the Reſignation 
Richard Duke of York, was agreed to, and pub- 
lickly ratified in Parliament; Then, and then only 
could ble ſaid to have made a ſufficient and com- 
pleat Reſignation. And leaſt it ſhould be Ls | nay 
that I have delivered a ſingular Opinion deſtitute o 


3 all manner of Authority; I hope the following paſ- 
E ſage out of the Lord Chief. Juſtice Hale's Manuſcript 
1 Hiſtory of the Pleas of the Crown will acquit me 
_ , in this point. EY W 
| The King cannot wholly reſign without conſent of 
Parliament: It was a wiſe Expreſſion of Q. Elizabeth, 
4 when ſhe was urged to marry, ſhe replyed, that ſhe 
[ | mas married to her Kingdom. There is a ſacred 
Fi Bond between the King, and his Kingdom, that cau- 
© not be diſſolved without the free and mutual Conſent 
(| of both in Parliament : In Foreign Kingdoms, there 
1 ve been Inſtances 4 Voluwtary Ceſſions, and Re- 
fignations, which: poſſibly may be warranted by their 


Voluntarily, which cannot be done to general Satis- 3 
faction, but in open Parliament. | Is 
I | "Tis plain and obvious, that by the Conftitution of . 
1 England, the rightful Heir cannot deftroy his Title 
by any Oaths of Homage or Allegiance. But he 1s 2 
1 fill at Liberty to revive his Claim when he thinks 7 
b | convenient, which can never be entirely extinguiſhedy 3 

| but by his free aud expreſs Renunciation in open Par- 
| liament. 


il | Aud 


1 ſeveral Conſtitutions : But by the Laws of England, 
: the King cannot reſign his Sovereignty without his 
= free conſent, and the conſent of his Parliament. 
8 It muſt beconfeſſed (faith our Author) that my 
A Lord Chief-Fuſtice ſpeaks only of the Reſignation M 
C a King, not of the right Heir, who is not in Poſſeſſi- * 
1 on. But ſurely the People of England have an In- 1 
tereſt in the right Heir, as well as the King; and 1 
1 have been ſworn to the one, as well as the other : And 1 
there fore it behoves them to be well aſſured, that Re- 3 
- ſignations made by ſuch Heirs, are entirely Free and 4 
Y | 

* 
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And thus, ozr Author (that he may be ſure to 
ger the better of ſomebody ) plainly confutes him- 
"Iv | . v. 5 
7 e Another Artifice of our Author, is to put don 
ga ſalſle Tranſlation, or to aſſert a falſhood in the 
Text; and then to refer you for the Proof, to a 
Latin Quotation in the Margin, which oftentimes 
> 3s of a Different, and ſometimes of a contrary Sig- 
nification. | 
> Now this is ſo groſs an Impoſition, that I won- 
deer even he was not aſhamed of it: But he knew 
every one did not underſtand Latin, and twas his 
Z buſineſs to impoſe upon as many as he could. 
That my Reader may be convinced that I do not 
Wrong him, take the following Inſtances. 
Ia p. 31. He tells us, That all the Nobility, and 
» Biſhops of the Realm, took their Oaths to King 
= Crnute as to their lawful Prince, The Quotation in 


"»v 
 . 
4 
N 
70 
. 


the Margin out of Sim. Dune im. ad A. C. 1016. is, 
as follows; Illi (ſe. omnes Epiſcopi & duces necnon 
&. Priancipes cunctigue optimates Gentis Angliæ 
TLondoniæ congregati) juraverunt Canuto regi, quod 
eum regem ſibi eligere vellent, eigue libenter obedire. 


the Biſhops, &c.) ſwore to King Chiue, that they 
would elect him to be their King, and obey him. 
P̃. 37. Are theſe Words, Henry, with the Ap- 
© probation of the Nobility, immediately ſteps into the 
* Throne, and was univerſally obeyed by all as King. 
The Quotation in the Margin, out of Chron. Sax- 
on. ad A. C. 1100. to which ke refers, is thus. Op- 
=> timates qui prope fuer unt, ejus Fratrem Henricum 
in regem elegerunt. That is, in Engliſh. The No- 
1 ee who were then preſent, choſe his Brother Henry 
F Ing. 1 : 
 P. Fo. He aſſerts That they (i. e. The, Biſhtps 
5 — immediately took care to make their Peace 
with the Empreſs Maud, and ſwore Fidelity to 
ber. The Quotation in the Margin out of 
V. Malmsbur. Hift. Novell. I. 2. is in theſe Words. 
Vuvocatâ itaque primo, ut par eſt, in Auxilium Di- 
; | dinitate 


Which may be Engliſhed thus, They (that is, all 
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vinitate, fil iam pacifici Regis (ſc. Matildam Imt 9 
in Anglie Normanniaque Dominam eligimus, 8 ei 
fidem & manutenementum promittimus. Havirg 
therefore firſt, as becomes us, invoked the Aſſiſtance o 
Providence, We do chooſe the Dau hter of the peace- 
ful King (viz. Maud the Empreſs) to be the Sove- 
ei # England and Normandy, and we dopromiſe 
to be faithful to Her. n 

P. 53. We find (ſaith he) that the Biſhops aud 
the Clergy pretended to the ſole Authority, (where 
the Pope did not interpoſe) of making pig removing 
Kings. The Quotation in the Margin out of 
. Malmsbur. Hiſt. Novell. I. 2. is thus, Ventilata 
eſt hefterno die cauſa” ſecreto coram majore parte Cle- 
ri Anglia, ad cujus jus potiſſimum ſheltat principem 
eligere, fimulque Sov. That is, Tefterday the 
matter was debated privately before a Majority of 
the Clergy of England: To whoſe Province it thiefly 
belongs to elect and inſtall the Ring. 

P. 61. In the Margin is the following Paſſage 
quoted out of Chopinus. Arthurus Dux Britan- 
mie, Comes Andegavie, &c. Noveritis quod feci 
chariſſimo Domino meo Philippo Regi Franciæ, illu- 
Ari Homagium, ligeum, &c. Ds feodo Britannia, &c. 
Quando Deo volente ipſe & ego acquiſiverimus 
contra Johannem Anglia Regem. Which may be 
thus tranſlated, Arthur Duke of Britany, Earl of 
Anjou, &c. Know ye that I have done Homage, Alle- 
grance, &c. To my deareſt Lord Philip King 1 
France, for the Fee of Britany, &c. When it ſhall pleaſe 
God that he and I hall have recovered them from 
John King of England. From this, gur Author 
concludes thus. Truly if Arthur had not thought 
John a lawful King, he would not in time of Enmi- 
ty, ſo have termed him; but he muſt needs repute 
42 a lawful King, when at Vernon the French King 
being preſent, he did homage to John, as to the King 
of England his Sovereign Lord. | 
I could produce many more Inſtances, but that 
I fear I have already tired my Reader; and theſe 
are ſufficient to give him a taſt of our Author's 
great Integrity, | : I ſhould 

| A 
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 Thhould: now leave him, and proceed to the 
method that I propoſe, but that I muſt firſt 
beg leave to mention a few of his learned ay 
ments, as a Specimen of his Senſe, as well as hi 
Honeſty. 


_ - (m)Perceiving it to be a very difficult Matter to 


vindicate King Henry I. from the Imputation of 
being a meer King de facto, and yet it being for his 

urpoſe to do ſo, he at length Pitches upon the 

ollowing Expedient. He owns that Rufus made 
no Will; and that Henry was not ſo much as nam- 
ed in the Will of his Father the Conqueror: But 
he pretends that by the Equity of that Will, he 
had a good Teſtamentary right to ſucceed, and that 


the Excluſion of Robert, for the ſake of William, 


would ſufficiently juſtify Henry's Claim after Wil- 
liams Death. For tis not to be ſuppoſed (faith he) 
at the Conqueror (who had been highly provoked 
Robert's 1 Rebellions, &c. intended only 
a ſhort Suſpenſion of his Title, which was to revive 
again upon Rufus's deceaſe. Let us ſee how this 
Argument will hold in the Caſe ofa private Perſon, 
upon a Suppoſition, that William the Conqueror 
had a Power to diſpoſe of his Crown by Will. 
A. being ſeiſed in Fee of Lands deviſable, and 
having three Sons, B. C. and D. gives his Lands by 
his laft Will to his Son C. and his Heirs; Or, to his 
Son C. without ſaying any more. A. dies, C. his 
ſecond Son enters upon the Lands and dies without 
Iſſue, living B. and D. his Brothers: D. enters 
upon the Landy after the death of C. and inſiſts 
that he had a good Right to do ſo. Becauſe tho 
B. be plainly (2) Heir at Law to C. and likewiſe 
Heir to A. his Father; yet it is to be preſumed 
that it was the Intention of A. that the Lands 
ſnould go to D. after the death of C. for he could 
never deſign to exclude B. from his right of Inhe- 
: ritance, 
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ritance, only during the Life of C. and that he 
ſhould be reſtored to it again after hisdeath, 
Should any Lawyer in Weſtminfter-Hall argue 
after this Manner, it would certainly be his laft 
time of arguing ; and yet (o) as our Author him- 
{elf affirms) tis the higheſt ay to ſuppoſe, t hat 
the Law has taken leſs care of the Rights of Princes, 
than of private Perſons. | 1 
P. 10, 11, 12, 185, 209, and 212. He deniesin as 
plain Terms as he dares, That Parliaments have 
any Power to limit and bind the Succeſſion of the \, 
Crown. And yet when Acts of Parliament make (. 
= for his Purpoſe, no Man layes greater Streſs upon 


them. | 
As an undeniable Proof of the Hereditary Right 
of King James I. And that the Crown not only 
deſcended to him, but ſhould deſcend to his Heirs 
for ever (p). He quotes an Act of Parliament, 
\ made in the iſt Year of his Reign. By which (as 
| he tells us) the Hereditary Right of the Crown, is 
made as far as they can, immutable and eternal. The 
Legiſlators bind themſelves to the Ring; their Heirs, 
to his Heirs :, and their Pofterity, to his Pofterity for 
ever. Bythis Lam (ſays he) the Crown is to 9 — 
to the Heirs of K. James for ever. Again, By this it 
25 appropriated to the next Heirs of the Royal Family. 
Nay ſo fond is he of this Ad, that on a ſudden he 
drops () all his Arguments from the eternal Law 
of God, The Preſcription of nine Centuries, and the 
continual Claim of 550 Tears in Favour of Heredita- 
ry Right; (r) By telling us that this Act was an 
Original Contract made with the firft King of this 
Line, and with his Paſterity, and that the whole 
Nation obliged: it {elf therein to the Heirs of his 
Family for ever. d ſo much in love is he with 
this Act, That he would have it to be Eternal 
and Immutable, and never to be repealed by any 
ſubſequent Parliament. For the Politick Body 50 
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he) i the ſame now as then, and every Member 

it has in Effect made the ſame ——_— 

Vows and Atts of Fathers, are ſuppoſed to bind their 
Poſterity, and therefore the three Eftates preſume, 
that they have a Power to bind theirs; their Heirs 
to bis Heirs ;, and their Paſterity to his Paſt erity for 
And here again our Author (according to his 
own Expreſſion) ſhews his great Confidence by 
aſſerting ſo many Falſities and Abſurdities, in 
the Compaſs of three Pages: At a Diſtance they 

would have appeared leſs remarkable. 
For Firft, In this whole Act of Parliament, the 
Heirs of King James are not once mention'd : They 
declare indeed that King James was the lawful — 
of theſe Realms, as being next Heir of the Bl 
Royal; And who doubts but the next Heir has al- 
ways a Right to the Crown, unleſs there be a le- 
gal Obje&ion againſt him ? And what more dothe 
Parliament with this Caſe, than declare that there 
was no ſuch legal Objection againſt King James? 
Beſides, upon Suppoſition that the Will of Henry 
VIII. was not good, which was the Foundation 
that King James always went upon; King Fames 
was the next Heir to the Crown by Vertue of, the 
Stat. of Henry VII. which entailed the Crown 

zpon him and the Heirs of his Body. | 
The Parliament indeed do promiſe their conſt ant 
Faith and Obedience to X. James, and his Royal Pro- 
geny. But this, as it happens makes againſt our 
Axt hor; for the Word (s 8 , or Iſue will 
never ſignifie Heirs: Nay, taking this Act to be, as 
he himfelf calls it, an Original Contract with King 
ames, I do inſiſt that King James by this AR, 
only an Eſtate for Life; and that if his Chil- 
dren ſucceeded by Vertne of that, they took by Pur- 
chaſe, and not by Deſcent. | 
Secondly, 
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xvi The Introduttion. 
Secondly, His proving the eternal and immuta- 
ble Obligation ot. Hereditary Right, from the Au- 
thority of an Act of Parliament, which'he woul1 
likewiſe have to be unalt erable, is too abſurd to 
need a Confutation. dic | 
And laſtly he has by this Argument entirely - 
confuted himſelf, overthrown all his own Doctrine 
of Hereditary Right, and anſwered his whole Book. 
For if this Act was an Original Contract betwixt 
the King and the People; he muſt own, that the 
Peeple were at that time at Liberty to make 
ſuch a Contract, and conſequently not under any 
precedent Obligation, at leaſt in reſpect to King 
James, whom he calls the firſt King of this Line: 
For by his own Acknowledgment, the iſt Year of 
King James I. is the era of the preſent Heredi- 
tary Right of the Crown; And the Original Con- 
tract betwixt that King, and his People, the Bafis on 
which it was founded: And therefore, as he him- 
ſelf ſays, The Diſputes about the Right of Succeſſion 
are ended. By this Argument he likewiſe owns 
that the three Eftates, are a diſtin Body, capable 
of acting without the King, becauſe they have 
made a Contract with him; and to all Contracts, 
there muſt be two Parties. And as he ſays, that 
the three Eftates have a Power to bind their Poſteri- 
ry to the Performance of this Contratt : So he owns, 
that their Acts are of Force, even to bind their 
Poſterity in the Caſe of the Succeſſion, without the 
the Aſſent of the King: For in the Expreſſion of 
the three Eſtates, the King is not included, nor 
can that Part of the Contract, which is to bind 
their Poſterity be made by him; becauſe it is 
made with him, and no Man can contract with 
himſelf. Vet our Author (t) in another place ex- 
preſly denies, that the three Eſtates without the 
King, have any Power or Authority at all. 
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It would be endleſs here to mention all the Ab- 
ſurdities that he has advanced: As, That the 
Hertditary Right of the Crown is immutable, That 
it cannot be altered by Act of Parliament, Ard yet 
that it may be barred by the Vill of the King; Or, 
The Ceſſion of the Right Heir. That the King can- 


not reſign his Crown, without the Conſent of his Par- 
liament, And yet that be is ſuch an abſolute Propri- 


E 


cetor of his Crown, that he may give it away to 
whom he will, either by Deed in his Life time, or by 

But theſe, and many others, ſhall be taken No- 
tice of hereafter. B | 

As it was the Buſineſs of the Author of the Here- 
aitary Right, rather to confound than convince, fo 
Il hall not at all obſerve his Method. But in order 

to be as clear as I can, I ſhall digeſt what I have 
to ſay into ſeveral diſtin Heads, under ſome of 
which all his Arguments ſhall be fully conſidered 
and confuted. 
The Nature and Deſign of Government in ge- 
neral, ſhall in the firſt Place be briefly enquired 
into. 

In Oppoſition to the falſe Account of the Suc- 
ceſſion, given by the Author of the Hereditary 
Right; I ſhall in the next Place endeavour to give 
a true Account of it, as far as there are any Foot- 
ſteps in Hiſtory. 

rom thence I ſhall in the following Chapters; 

- make ſuch Concluſions, as will neceſſarily over- 

throw our Authors whole Scheme, and will ſhew 

it to be (according to an Expreſſion of his own) 
a Novel Law, and a Modern Conftitution, | 

Laſtly, The Revolution, and the preſent Eſta- 
bliſhment of the Succeſſion, ſhall be proved to be 
agreeable to the Ancient Conſtitution, and the fun- 

damental Laws of this Kingdom. | 


: 1 


. 


Ani The Introduction. 


I ſhall not particularly my {if with any 
Diſpute betwixt Dr. Higgen,, a and our Author ; as 
—— bo that the Hr. is ſufficiently able to vin- 
 dicate his excellent Treatiſe, from the Cavils, and | 
* of his . - 


Of the Nature and Origin of Government 
in ener al, | 


Hat Government is from God I readily 
own, as every thing elſe is that pro- 
motes the Happineſs of Mankind. It was 
for this End that it was at firſt ordained, 

and whenever this its original Deſign is inverted, 
it ceaſeth to be of Divine Inftitution. A State of 

Nature muſt be neceſſarily pre-ſuppoſed, before 
ever Government began: But Men quickly found 
it expedient to form themſelves into Societies. 

For the well regulating theſe Societies, and that 

every man might not be his own Tudge, ſome 
ſort of Government was thought neceſſary : And fo 

Government was at firſt Inſtituted, not for the 

ſake of any one particular Member, or for the 

aggrandizing of any one Family; but for the Good 
of the whole Society. 

But left I ſhould be accuſed of advancing new 
Notions, and a new Scheme of Government of my 
own; I ſhallquote ſome Paſſages out of Mr. Hooker, 
in which the Nature, and Origin of Government 
are very accurately deſcribed. 2 | 

Mr. Hooker is an Author of unqueſtionable Cre- 
dit, and has been always efteemed a Man of great 
Learning as well asa truly Orthodox Divine: And 
therefore his Authority will be of much greater 
Weight than any thing that I can fay. 


In his firſt part of Eccleſiaſtical Polity, Sect. 10, 
He reaſons thus, | | 
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2 Of the Nature and Origin 


We ſee how Nature it ſelf teacheth Laws and 
© Statutes to live by : The Laws which have been 
© hitherto mention'd, do bind men abſolutely 
© even as they are Men, although they have never 
© any ſettled Fellowſhip, never any ſolemn Agree- 
© ment amongſt themſelves - what to do, or 
© nottodo. But foraſmuch as we are not by our 
6 ſelves, ſufficient to furniſh our ſelves with com- 


© petent Store of things needful for ſuch a Life, as 


© our Nature doth deſire, a Life fit for the Dignity 
© ofa Man: Therefore to ſupply thoſe Defe&s 
© and Imperfections which are in us, living ſingly 
© and ſolely by our ſelves, we are naturally indu- 
© ced to ſeek Communion and Fellowſhip with 
© others. This was the Cauſe of Mens uni- 
< ting themſelves at firſt into politick Societies, 
© which Societies could not be without Govern- 
© ment, nor Government without a diſtin& 
© kind of Law from that which has been already 
© declared. | 

© We all complain of the Iniquity of our Times; 
© not unjuſt)y, for the Days are evil: But compare 
© them with thoſe Times, wherein there were 
© no civil Societies, with thoſe Times wherein 
© there was as yet no manner of publick Regi- 
© ment eſtabliſhed ; and we ſurely have good cauſe 
© to think, that God hath bleſſed us exceedingly, 


and hath made us behold moſt happy Days. To 


© take away all ſuch mutual Grievance, Injuries 
© and Wrongs, there was no way but only by 
© growing upon ſome Compoſition and Agree- 
© ment amongſt themſelves, by ordaining ſome 
© kind of Government publ 

© ding themſelves ſubjeA thereunto; that unto 
* whom they granted Authority to rule and go- 
© yern; by them the Peace, Tranquillity, and 
© happy Eſtate of the reſt might be procured. Men 
always knew that when Force was offered, they 


might be Defenders of themſelves ; they knew 


+ that howſoever Men may ſeek their own Com _ 
_ © dity 


Wat — 


ick, and by yiel- 


* 
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Of Government in general. 3 
« dity, Let if this were done with injury unto o- 
© thers, it was not to be ſuffered, but by all Men, 
© and by all good means to be withſtood ; finally 
© they knew that no Man might in reaſon take up- 
© on him todetermine his own right, and accord- 
c ing to his own Determination, proceed in main- 
© tenance thereof, in as much as every Man is to- 
£ wards himſelf, and them whom he greatly affect- 
c eth, partial; And therefore that Strifes and 
© Troubles would be endleſs, except they gave 
© their common conſent to be all ordered by ſome 
& whom they ſhould agree upon; without which 
© conſent, there were no reaſon that one Man 
© ſhould take upon him to be Lord or Judge over 
© another. Becauſe although there be according ta 
© theOpinion of ſome very great and judicious Men 
© a kind of natural right in the Noble, Wiſe, an 
© Vertuous, to 'govern them which are of ſervile 
Diſpoſition z nevertheleſs, for Manifeſtation of 
this their Right, and Men's more peaceable con- 
tentment on both Sides, the aſſent of them, who 
are to be governed ſeemeth neceffary. To Fathers 
within their private Families, Nature hath gi- 
ven a ſupreme Power ; for which cauſe we ſee 
* throughout the World, even from the firſt 
© Foundation thereof, all Men have ever been ta- 
© ken as Lords, and lawful Kings in their own 
© Houſes. Howbeit, over a whole grand Multi- 
< tude, having no dependency upon any one, and 
© conſiſting of ſo many Families, as every Politick 
© Society in the World doth, impoſlible it is, that 
© any one ſhould have compleat lawtal Power, but 
© by conſent of Men, or immediate appointment 
© from God z, becauſe not having the natural Supe- 
© riority of Fathers, their Power muſt needs be 
© uſurped, and then unlawful ; or if lawful, then 
either granted or conſented to by thoſè over 
© whom they exerciſe the ſame ; Or elſe given 
< extraordinarily from God, unto whom all the 
World is ſubject. ö 
oY B 3 * The 
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4 Of the Nature and Origin 
© The Inconveniences of one kind of Govern- 

c ment, have cauſed ſundry others to be deviſed. 
© So thatin a Word, all publick Regiment of what 
© kind ſoever, ſeemeth evidently to have riſen 
from deliberate Advice, Conſultation, and Com- 
c poſition between Men, adjudging it convenient, 
© and behoofeful. _ 955 | | 
© Some kind of Regiment the Law of Nature 
c doth require; yet the kinds thereof being many 4; 
e 


© Choice as a thing Arbitrary. At the firſt, when 

© ſomecertain kind of Regiment was once approv'd, 

© it may be that nothing was then farther thought 

© upon for the Manner of governing; but all per- 

E mitted unio their Wiſdom and Diſcretion, 

© which were to rule; till by experience they _ 

found this for all Parts very inconvenient; fo as 4 

c the thing which they had deviſed for a Remedy 

© did indeed but increaſe the fore which it ſhould 

© have cured. They ſaw that to live by one Man's 

© Will, became the cauſe of all Men's Miſery, | 

© This conſtrained them to come. unto Laws, i 

© wherein all men might ſee their Duties before- _ A 

E Rang; and know the Penalties of tranſgreſſing 1 

© them. | P 4 . 
© That which we ſpake before concerning te 

© Power of Government, muſt be here applied 

© unto the Power of making Laws whereby to go- 

© vern , Which Power God hath over all. And 

© by the natural Power whereunto he hath made 

© all ſubject, the lawful Power of making Laws 

£ to command whole Politick Societies of Men, 

< belongeth, {o properly unto the ſame entire So- 

© cieties; that for any Prince or Potentate of 

* what kind ſoever upon Earth, to exerciſe the 

© fame of himſelf, and not either by expreſs Com- 

« miſſion, immediately and perſonally received +» 

from God, or elſe by Authority derived at the 


« 
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c firſt, from their conſent, upon whoſe Perſons 3 
they impoſe Laws, it is no better then meer 


O Government in general. 5 
o Tyranny. - Laws, they are not therefore, which 
© publick Approbation hath not made ſo. _ 
From hence it is evident, That abſolute Monar- 
chy (which, is by ſome Men reckoned the only Go- 
vernment) is inconſiſtent with Civil Society, 
and ſo can be no Form of Civil Government at all; 
But is (as Hooker expreſſes himſelf) no better than 
meer Tyranny. That all Governments of what 
kind ſoever, aroſe either from Compoſition and A- 
greement ; or elſe by expreſs Commiſſion, immedi- 
ately and perſonally received from God; the latter of 
which can relate to no Prince or Potentate, ſince 
the Deſtruction of the Few; Government. 

But Mr. Hooker has been fo full and clear on 
theſe Points, that I have no Occaſion to enlarge 
upon him. 2 | [ 

I ſhall therefore conclude this Chapter with lay- 
ing down two Rules of Government; which are 
founded upon Mr. Hooker's Principles, and which 
will once for all anſwer ſeveral Objeftions, that 
2 perhaps be made againſt the following Trea- 
tiſe. | | | 
_ Firſt, Government was made for Man, and not 
Man for Government ; conſequently, the good of 
the People is the ſupreme Law in all Countries. 
And ptherefore all Notions of Government, 
which are inconſiſtent with the good of the Peo- 
ple, muſt neceſſarily be falſe and erroneous. 
Secondly, Neither in the old nor nem Teftament, 
is there any one Form of Government preſcribed to 

e obſerved in all Countries. We read in the old 
Teſtament of many ſorts of Governments, nor is 
the Preference given to any of them. And our 
Saviour (as tis plain by the nem Teſtament) never 
intended to make any Alteration in the Conſtituti- 
on of any particular Country; But only in gene- 
ral commanded all Subjects to be obedient to the 
ſuperior Powers. Obedience is in every Country 
due from Subjects to their Governours, by the 
general Rules of Chriſtianity; But to what parti- 
| © is —_— cular 
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6 Of the Succeſſion, from Iulius Cæſar, 
cular Perſons it is to be paid, muſt be determined 
by the Laws of each Nation. And thoſe Laws 
likewiſe (as we have been taught by à very learn- 
ed Prelate) muſt be the Meaſure of eyery SubjeR's 
Obedience, ; 3 


* 
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Q he Succeſſion of the C rown, from the 
| 22 of Julius Cæſar, 70 . Has, of 
William he Conqueror. 


HE Conſtitution of every Country, is beſt 


IJ qlearnt from the Hiſtories of it. And as the 


Proceedings of any one Age ought not to deter- 
mine the Matter; So in order to form a true 
Judgment, we ſhould carry our Enquiries as high 
as we can. A view of the Government in its In- 
fancy, and a due Obſervation by what Steps and 


Degrees, by what different Changes and Revolu- 


tions it came to be what it now is, are in this Caſe 
the beſt Direct ions that we can have. The Author 
of the Hereditary Right has thought fit to fix his 
Period at the Conqueſt ; If he owns that his Conft- 
tutiom began then, his Scheme muſt fall at once; 
And if not, I am afraid he will be at a loſs for a 


Reaſon for his not beginning ſooner : Though if 


he would but be ſo ingenuous as to tell the Truth, 
he muſt confeſs, that it was with the utmoſt ha- 
zard that he ventured to go ſo far, and that he 
would have been a Madman, if he had ventured 
farther. However, I fhall ſhew him the way. 

The ancient Inhabitants of this Nation were 
famed for nothing ſo much, as their extraordinary 
Love of Liberty. For this, whenever there was 
* 3 Oc- 
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0 William the Conqueror. - 7 
occaſion, they bravely hazarded their Lives, May 
their example never be forgotten” 
The Accounts that are given of this Iſland, be- 
fore the Romans came hither, are ſo very imper- 
fe& and uncertain, that they are not at all to be 
depended on; and therefore I ſhall begin with Juli- 
usCeſar ;(4) who ſays, that at the Time of his com- 
ing hither, the Britons were ſubject to many lit- 
tle Princes. Theſe, if we may judge by the extent 
of their Dominions, were little better then Lords 
of Liberties. They were independent on each o- 
ther, and frequently quarrelling amongſt them- 
ſelves : But whenever they were invaded by a 
foreign Enemy, they immediately joined toge- 
ther, and choſe one to command them all; as we ; 
learn from 00 Cæſar, (c) Strabo, and (d) Taci- 
tus. So much did they prefer the Cauſe of Liber- 
ty, and the general go of their Country, before 
their own private Animoſities. . | 
: — eſar's Invaſion, Caſſibellaunus, one of 
theſe little Princes, was by (e) common conſent 
choſe General; of whom there is a remarkable 
Paſfage in (f) Geoffry Monmouth, which I cannot 
aſs by without Notice. Ceſar at his firſt coming 
to Britain, ſends a Letter to „ regs. com: 
manding him to ſubmit to the Romans, as other 
Nations had done. At this, Caſſibellaunus is much 
enraged, and returns a very noble Anſwer, in 
which there is the following Sentence: Liberta- 
tem in tantum conſuevimus habere, quod prorſus ig- 
noramus quid ſit ſervituti obedire; quam fi ipſi Dii 
conarentur nobis eripere, elaboraremus utique om- 
ni niſu reſiſtere, ut eam retineremus. We are altoge- 
ther ignorant what it is to bs Slaves, having been al- 
92 | way 
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= (a) Caf. Com. Lib. g. (b) 1bed, (c) Lib. 4. 
7 , (4) In vita Agricola. (e? Cæſ. Com. Lib. 5, 
4 Summa imperii bellique adminiſtrandi communi conſi- 


L 1 lio permiſſa eſt Caſibelauno.  (f) Lab. 4. C. 1, Ha. 
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8. Of the Succeſſion, from Julins Cæſar, 
ys accuftomed to Liberty; which if. even the Gods 
themſelves ſhould endeavour to deprive us of, me 
would uſe our int maſt Efforts to preſerve. it. So lit- 
tle was Slavery in Faſhion at that Time. And with 
ll this agrees the Teſtimony of Dian, who tells us i! 
| the Eife of Severus the Emperor, that the People of 
. Britain held the Government in their own Power. 
| As therefore at the Time of the, Roman Invaſion 
j Britain was not under one King; but divide 
=. into "ſeveral diſtin& Governments, the Heads of 
it: which had fo little Authority, that the Power was 
if fill faid to be in the People; So it plainly appears 
that, at that time, the Tree of Hereditary Right, 
was not yet ſprung up; nor were the Seeds of it 
fown till long afterwards. From whence I obſerye, 
that as there was manifeſtly a Time when this 


Iſland was not governed by an Hereditary Mor F 
narch ; So whenever that form of Government 1 
began, it muſt neceſſarily be founded either upon Ws) + 
Force, or Agreement. If upon Force; Where is the 5 
Right? For according to our Author's on Argu- 1 
ment, Ex injuria jus non naſcitur. And accord; Yr 
ing to another old Maxim, debile Fundamentum 
fallit opus. And if it began by Agreement; Down i 
goes our Author's whole Scheme. But to return Wo 
tomy Hiſtory. - N 
(e) Lucius who according to the beſt Hiſtorians, 0 


vas the firſt Chriſtian King in the World, and who a8 
died in the Year 187. is the firſt likewiſe that looks 7 
like a King of this Realm. We are told indeed f 
ſeveral that were Kings before him; But they 1 
were all Tributary Princes to the Romans, and ſet \Þ 
over us by them. Nay, even Lucius, though he * 
Dore the Title of King, ſeems to be but a Prince f 
Fo | the Romans making: And we can form no Judg- 7 
EF :nent of our Conſtitution from either the Power Iv 
1 N | or 4 


— po 
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| ; . Galfred. Menumet. Lib. 5. C. 1. & Matth. Weſtm. p. 
þ 5 | f 106, & 112. ot 


to William the Conqueror 9 
or Creation of ſuch Tributary Kings. Lucius died 
without Iſſue. (%) Upon which Severus the Em- 
peror came over hither himſelf in order to ſettle 
the Succeſſion: The Britons being willing to 
ſhake off the Roman Yoke, choſe one Fulgentius 
their General (a Man who had no pretence of Ti- 
_ tle) in order to oppoſe Severus. Several Battles 
enſued thereupon :? And at length both Severus and 
Fulgentius were ſlain. (i) After this the Britons 
elected Baſſianus the Son of Severus to be their 
= King, in Oppoſition to his Brother Geta; the latter 

being entirely a Roman, but the former being a 
* . Briton by his Mother's fide. Baſſianuss Reign 
Was very ſhort, and after him Carauſius was ele&- 
ed King, a Man of a very mean Extraction. ( 
But he likewiſe did not Reign long, being killed by 
 AlletFus the Roman General, who thereupon ſuc- 
ceeded him in his Kingdom; and was ſoon after 
lain by {ſcleprodotus whom the People had elect- 
- ed for their King. (I) Aſclepiadotus reigned a+ 
bout ten Years, and was then {lain by Coel Duke of 
Colchefter. Coel reigned but a very little while, 
and was ſucceeded by Conſtantius a Roman Senator, 


who married 42 Daughter of Coel. (mn) 


Of theſe two was. born Conftantine the Great, 
and ſucceeded his Father Conftantias. (u) But 
Conftantine being called away to Rome, Oct avius a 
Britiſh Prince, takes Advantage of his abſence, 
falls upon thoſe to whom he committed the Go- 
vernment, and having ſlain them, ſeizes of the 
Kingdom, Againſt him, Trahern a Brother of m is 
7 - . J ent 


—— 


— 


(b) Galfred. Monumet. I. 5. C. 1. & Matth. Weſtm. p. 
114. (i) bm. (k) Galfred. Monumet Tib. 5. 
C4. C5. & Matt. Veſim p. 123, (1) Galfr. Mo- 
num, I. 5. C. 6. & Matth. Weſtm. p. 124. (n) 
Galfred, Monume t. I. 5, c. 6. & Matth. Veſtim. p. 130. 
(”) Galfred, Monumet. I. 5. c. 8. & Matt. Waſtme p. 
131. 5 


10 Of the Succeſſion, from ſulius Cæſar, 
ſent from Rome with an Army. Octavius is de- 
feated by Trahern, and drove out of his Kingdom: 
But he ſoon after regained it, having procured 
Trahern to be killed in an Ambuſcade. (o) After 
this, he reigned many Years without diſturbance 
from any one; and was ſucceeded by Maximinian 
a Roman, Who had married his Daughter. Maxi- 
minian was killed at Rome, and was ſucceeded by 
Gratian, one of his Generals, who governing ina 
very tyrannical Manner, was ſoon ſlain by the 


*ople. | 
Aer his death, (p) The Britons being op- 
preſſed by the Pitts, &c. were glad to ſeek Pro- 
tection from the Romans, who came ſeveral Times 
to their Aſſiſtance, and drove the Picts, & c. out of 
itain. () But the Romans being obliged at length 


to return home, and leave the Britons to take care 


of themſelves; they were againlgrievouſly diſtreſſed 


by the Pitts, &c, Whereupon Guitheline Arch- 


biſhop of London, was ſent over into leſſer Britain, 
to offer the Crown to Aldroenus, then King of that 
Country, upon Condition, that he would come 


and prote& them. Aldroenus refuſed to accept 


of it himſelf, but recommended his Brother Con- 
Bantine to them, who coming over hither with an 
Army, cleared this Nation of the Pi&s, &c. And 
was thereupon for his good Services, at a publick 
aſſembly held at Chicheſter, elected by the People 
to be et King. (7) Conftantine having reigned 
ten Years, was at length ſtabbed by a Pict. (s) Af- 
ter his Death a great Council was held in order to 
ſettle the Succeſſion ; where tis plain they did not 


think 


— 
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(0) Galfred. Monumet, I. 5. c. 9, 10. & Matt. Veſtm. p. 
140. () Galfr. Monumet. l. 6. c. 1. & Matt, 
Weſtm. p. 146. () Galfr. Monumet. l. 6. c. 3, 
4. & Matt. Weſtm. p. 148, 149. (e.) Galfr. Mo- 

numet. 1.6. c. 5. & Matt. Veſtm. p. 150. (5) 
Galfr. Monumet, I. G. c. 6, & Matt. Weſtm, p. 150. 


you to be their King, though you ought not by 


to William the Conqueror: 11 
think themſelves obliged by any certain Rules: 
For ſome were for Ambroſius, the ſecond Son of 


the deceaſed King, others for Veherpendragon his 


youngeſt; and ſome were for others of the Royal 
Family, whom they thought better able to protect 
them. But Yortigern a Man of great Intereſt, pro- 
poſed Conftans a Mon, the eldeſt Son of Conſt an- 
tius; his Profeſſion was a ſufficient Objection a- 
ainſt him, and accordingly the People refuſed 
— But ſo great was Vortigern's Power, that he 
forced them to accept of him: And accordingly 
he was crowned by Vortigern (vix annuente populo) 
which the Hiſtorians of thoſe times, repreſent as 
the higheſt Act of injuſtice. And here I cannot 
but take Notice of Vortigern's Speech to Conftans, 
upon his offering him the Crown. f you will 
promiſe (faith he) to be entirely governed by me, and 
very much to encreaſe my Eftate, I will endeavour ta 
wheedle the People, and perſuade them to 2 
am to 
be ſo, as being a of religious Order. Accordingly 
Conſtans when he was made King, gave him the 
beſt Places in the Kingdom, and in ſhort whatever 
he had a Mind to. I pray God that none of Vorti- 
gern's Succeſſors (who act upon the ſame Principle) 
may ever meet with the like Succeſs. (.) Th 
Reign of Conſtans was very ſhort, and he ſerved 
only to make way for the Riſe of the ambitious For- 
tigern; who ſoon procured him to be diſpatched, 
by a Guard of P---ts that he had perſuaded him to 
take; A Circumſtance, likewiſe well worthy of 
Remark. But Vortigern the better to colour over 
his Treaſon, immediately executed his under 
Actors; So that we ſee Servants even in thoſe 
Days were oftentimes hanged for their Maſters. 
(u) As Fortigern obtained the Crown, * 
| 2E 


(t) Galfr, Monum, I. 6. c. 7 8. & Matt. Weſtm, 5. 151. 
(«) Galf. Monume t. J. 6, c. 13. & Man, Veſtm. p. 157. 
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12 Of the Succeſſion, from Julius Cæſar. 
Election, nor any Pretence of Right, ſo he go 


verned very arbitrarily till he was at length depo” 
ſed for that Reaſon, and his Son Vortimer placed in 


his Stead : But he was ſoon poyſoned, by the In- 
ſtigation of Rome his Step-Mother, and Vortigern 
regained the Crown. (x) At laſt the Britons 
being quite wearied out with his Tyranny, ſent 
for Aurelius Ambroſius and Utherpendragon, who 
had retired into little Britain. Ambroſins 
reigned firſt ; () and after his Death, Uther- 
endragon in a full Aſſembly of the Ctergy and 
Laie, was choſe King at Vincheſter. 8 
(2) Upon the Death of Utherpendragon, at a 
eneral Meeting of the Clergy and Laity, Arthur 
is Son was conſecrated King, Regard being 
had to his great perſonal Vertues, as well as to 
his being of the Royal Family. Arthur's Reign was 
long and-glorious, but (according to the beſt Ac- 
counts) he was at laſt ſlain in Battle, and Conſtan- 
tine his Kinſman ſucceeded. (a) After his Death 
Conanus his Nephew ſeized on the Kingdom, having 
firſt impriſoned his Uncle, and ſlain two of his Un- 
cle's Sons, who all had a Right to claim the Crown 
before him. Conanus was ſucceeded by Yortiper ; 
Vortiper by Malgo; and Malgo by Caretins : 


And it does not appear in any Hiſtory, that there 


was any Relation betwixt theſe Four. () Care- 
tius was the laſt of the Britiſh Kings, the Britons 
being in his Reign, entirely vanquiſhed by the Sax- 
ons and Engliſh. 

From this ſhort Account of the Britiſh- Kings, 
it appears plainly what little Regard was then had 
to an Indefeaſible Hereditary Right. Du- 


— 
— 


(x) Galfr. Monnmet. I. 7. & 8. & Matt, Weſtm. 
p. 160. (») Galfr. Monumet, A 8, Co 17. & Matt. 
Weſtm. p. 188. (3) Galfr. Monumet. J. 9. c. 1. & 
Matt. Veſtm. p. 185. (a) Galfr. Monumet. l. 11 
& Matt. Weſim. p. 192, &. () Galfr, Monumet, 

I. 11. & Matt. Veſtm. p. 198. * 
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During the Savon Heptarchy, whilſt every King- 
dom was governed. by Laws of their own; tis 
abſurd to preſume that they agreed in one Rule of 
Succeſſion... Lis probable from the many Changes 
that happen'd; that they had no Rule at all. The 
Account that we have of them is very obſcure; 
But we are told by * Matt. Weſtin. that the King- 
dom of the Northumbrians, was originally elective 
for that the Proceres Anglorum, having ſubdued 
that Country, choſe Ida their King. 2233 

6 ) All theſe ſeven Kingdoms were at laſt united 
under Egbert: But upon his Death the Kingdom was 
again divided, and continued ſo till the time of Al- 

Fred. And 'tis obſervable that Et hel wolph the Son 
of Edgar, had only the Kingdom of the WeftSaxons ; 
But one Athelſtane, a Baſtard of Ethel wolph had 
all the other Kingdoms that his Father Edgar had 
conquered, (d) Alfred being a warlike Prince, at 
length after many Battles ſubdued the whole Mo- 
narchy of England, and continued ſole Monarch to 
his Death. From the Time of Alfred to Canutus 
tlie Dane, there were ſeveral Alterations in the Suc- 

ceſſion, and moſt of the Kings in that time (what- 

ever their Right was) were content to accept of 


tze Crown from the People. To Alfred ſucgceed- 


ed Edward the Elder, after whoſe Death, Athel- 


t aue his Baſtard, was created King, in Oppoſition 


to his lawful Sons; To Athelſtane, Edmund the 
Elder ſucceeded. (e) To Edmund the Elder, 
Edred his Brother, tho Edmund left two Sons: 
But theſe were ſet aſide by the People, upon 
the Account of their being of an Age incapa- 


dle to govern: Which it ſeems was then thought 


a ſüfficient Reaſon to put them both by. But 


they both afterwards ſucceeded ſucceſſively 


— by 
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. 193. (e) Marr.Weft, p. 301. (4) Id. 228. Ce) lug. 


J. 2. c. 6. f. 55. Hen. Hunt. l, 5, J. 355. & Matt. 
Weſtm, f. 367. * 


14 Of the Succeſſion, from Julius Cæſar; 


by the Conſent of the People. () And of Edgar 
the youngeſt, it is particularly ſaid, that he 
was elected by the whole Body of the People: 
8 After Edgar's Death there was a great 

ontention about the Succeſſion, ſome giving 
their Votes for Edward his eldeſt Son, and ſome 
for Ethelred his Son by a ſecond Wife, but at 
length Edward was elected by a Majority. But 
he did not reign long, being ſlain by the Treachery 
of his Step-Mother; after which Ethelred was 
King: In whoſe Reign there was a remarkable 
Occurrence of which we have an Account given 
by (6) Ailredus Abbot of Rievallis. Ethelred be- 
ing very deſirous to ſettle the Succeſſion in his 
Life-time, to that Purpoſe ſummoned a great 
Council, and propoſes the Matter to them. The 
Council were divided, ſome being for Edmond his 
eldeſt, and ſome for Alfred his 24 Son. But at 


laſt they agreed to ſet them both by, and elected 


the Infant that was in the _—_ Womb. To 
this Election the King gave his Aſſent, and the 
whole aſſembly ſwore Fealty to the Child before 
it was born. How ridiculous ſoever this may 
ſeem, yet it plainly appears from hence, that 
Men had then no Notion of the Indefeaſible Right 


of Primogeniture; for if this had been thought 


ſufficient, Ethelred (who was no tame Prince) 
would certainly never have permitted a Debate 
about the Election of a Succeſſor, much leſs have 


ſummoned a Council expreſly for that Pur ſe, 


and then ſuffered his two eldeſt Sons to be ſer aſide 
by them. | 


(i) But notwithſtanding this upon the Death of 
Ethelred, in a full Aſſembly of the Biſhops, Ab: 


" bots, 
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72 Matt. Weſtm. p. 369. | (. 90 Fim. Dunelm, an, 


J. 160. & Matt. Veſtm. p. 376. (b) f. 372. (i > 9 
Dunelm. an, 1016, A 173. Matt. Weſtm. . 396. % 
Bromphon, f. 903. Ew ey oo | 
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| red's Iſſue rejected. Edmond being ſupported by 
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bots, Lords, and many others of the beſt of the 
People, Cauutus was elected King, and all Erhel- 


ſome of his Friends, endeavoured for a while to 
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thought a ſufficient Objection again 
But afterwards upon the Death of Harold, Har- 
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maintain his Claim, but at length he came to a 
Compoſition with Canutus, and being ſlain ſoon 


afterwards, the Dane governed this whole Iſland 
ſo long as he lived, without Diſturbance. 


Y Upon the Death of Canutus, a great Council 


> aſſembled at Oxford in order to cle& a new King; 
= Accordingly in that Aſſembly Harold Harefoor, 


Canutus's Baſtard by his Concubine Algiva was 
choſe King. Tis true indeed, that Earl Godwin, 
and the great Men of the Weft Saxons, propoſed 
to chooſe Hardecnute, the legitimate .Son of the 


late King, or either of the Sons of Ethelred, but 
they could not prevail for this Reaſon ; becauſe 
both Hardecnute, and the Sons of Ethelred were 


at that time in foreign Countries, which was 
| them. =O, 


decnute coming into England was elected King. 
(m) Hardecnute died childleſs, whereupon it was 
ordained in a general Council that no Dane ſhould 
for the future be admitted to reign. Accordingly 


they elected Edward the Confeſſor, the youngeſt 


Sion of Ethelred, tho Edmond Ironſide his elderBro- 


> ther had a Son then alive,whoſe name was Edward; 
and who was Father to Edgar Atheling, living 


alſo at the ſame time. And that by the Election 
ol Edward the Confeſſor, was not meant the meer 


Ceremony of asking the Conſent of the People at 
his Coronation, appears from this, that he was 
elected at London, and not crowned till ſome time 


after 


e Mart, weſt, p. $92.  Aremyton. 932: Xe Mans. 2.6. 
) 4 


F. 364. (i) H. Hunt l. 6. f 365. Matt. Weſim, 
8 411. (Mm) Brompton. 934, 945. Matt. Heſtm. 
415. | " 


16 Of the Succeſſion, from Julius Cæſar. 
after at Wincheſter, We ſee here what little Re- 
gard was had to the Right of Primogeniture ; nay, 
tho' Edward the Son of Edmond Ironſide had an un- 
doubted Title to the Crown, if Proximity of 
Blood could have given it; (2) Yet the Confeſſor 
was ſo far from ſuſpecting any danger from ſuch 
Title, that he invited his Nephew into England, 
received him with the higheft Expreflions of Joy, 
and entertained him with the greateſt Confidence. 
G) Nay, he did what he could to get the Crown 
| ſettled after his own Death upon Edgar, the Son 

of this Edward. (p) But notwithſtanding the 
People upon the Death of the Confeſſor elected 
Harold, though Edgar was living, who had an 
indiſputable right to the Crown, as far as Proxi- 
mity of Blood could give it him. That the 
Confeſſor, as Harold pretended, gave him the 
Kingdom, is not at all probable ; Or if true, 
would not be material, as I ſhall ſufficiently prove 
in a following Chapter. The Inſtances that 1 
given in this, do plainly ſhew, that before the 
Conqueſt, the Buſineſs of the Succeſſion was al- 
ways determined by the great Council of the Na- 
tion (call it by what name you will) unleſs in thoſe 
Caſes, where Force prevailed over Right, from 
which no conſequence can be drawn. 


"y — — 
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(n) Mart. Veſtm. p. 423. (o) 1b, (p) Matt, 
| Weſt, p. 433. 
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Of the Succeſſion of the Crown, from William 
the Conqueror, to Ring James the Firſt. 


F R OM the ſhort account, I have already givert 
of our Conſtitution before the Conqueſt; It ap- 
pears, that neither our Britiſß, nor Saxon Forefas 
thers, thought themſelves tied down to any certain 
Rules of Succeſſion. They did often indeed admit of 
the next of Blood, when he did not appear unquali- 
fied for that great truſt, the Government of the 
Kingdom. But ſo far were they from thinking theni- 
ſelves obliged to take the next Heir, whether he 
were qualified or not; that even want of Years, 
was thought a. ſufficient cauſe to exclude the next 
Heir, tho he otherwiſe appear'd never ſo promiſing, 
Whether ſince. the Conqueſt this Kingdom is 
become more Hereditary than before, will appear 
from the following Hiſtory. | 
The Author of the Hereditary Right has taken 
great Pains to bring the Congueror into his Cata- 
logue of Hereditary Kings. The Authorities that he 
chiefly builds upon, are Ingulphus, Gul: Pitt avienſis 
Gul. Gemmeticenſis, and the Anonymous Author of 
Brevis Relatio de Willielmo primo rege, publiſhed 
by Silas Taylor, at the End of his Hiſtory of Ga- 
vel kind. Were there no Hiſtorians extant of equal 
Authority to confront theſe; Or did they not ap- 
pear to be notoriouſly falſe upon the face of their 
own Records; Yet there would be very good Rea- 
ſon, to except againſt their Evidence. For Ingul- 
phus was Secretary to Duke William, Gul. Pitt a- 
vienſis was his Chaplain, Gul. Gemmeticenſis was 
a Native of Normandy, and dedicated his Book to 
William the Conqueror. And the Author of the 
| V3 Brevis 


18 Of the Succeſſion, from Will. the Cong, 
Brevis Relatio, &c. is ſuppoſed by the (2) Editor 
to have been one of the Conqueror's original 
Monks of his Abbey of Batrel: Excellent and very 
convincing Evidence to prove the Title ofa Prince ! 
And who after this (as our (r) Author ſays) can de- 
ny the Hereditary Right 000 Conqueror, when tis 
proved by ſuch good Authority ? 1 
Eadmerus is alſo mentioned ascorroborating this 
Evidence, but he has not cited him particularly; 
however Iſhall do it for him, A 
() Our Author, from theſe Hiſtorians, gives 
the following account of the right of Duke William, 
© That Edward the Confeſſor, loved him as his 
© own Son, that being much weakened with old 
Age, and perceiving the Incapacity of Edgar 
© Atheling to govern, he ſends Robert, Archbi- 
© ſhop o rr" into Normandy, to acquaint- 
< William Count of Normandy, that he had ap- 
© pointed him to be his Succeſſor. 
Now if I make it appear plainly; That every 
Circumſtance of this is falſe ; The Conqueror's 
right muſt immediately vaniſh as far as it is found- 
ed on this pretended Donation. 
| By the Words Senio Confectus, it muſt be un- 
derſtood that Edward made this Will at leaſt to- 
wards the latter end of his Life. Now (e) Ed- 
ward came to the Crown in the Year 1042. And 
about the beginning of the Year 1057, ſent for his 
Couſin Edward out of Hungary, in order to make 
him his Heir, but he died ſoon after his Arri- 
val, and left his Son Edgar Atheling, and his two 
Daughters Margaret and Chriftina, under the Tui- 
tion of the King. (4) Now according to our Au- 
thor's own Hiſtor ians, this Donation to DT : 
| jam, 


* 
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(4) Silas Taylor, at the end of his Hiſtory of Gavel- 

kind, (r) p. 20. (5) p. 24, 25. (t) Matt. Veſim. 

p. * & 423, («) Inguiphus as quoted by him. 
. 25. | 
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liam, was not pretended to be made till after the 
Death of this Edward : And if then it appears, that 
Archbiſhop. Robert who (as tis ſaid) was ſent over 
to Normandy with this Denation, was dead long be- 
fore, the whole account when falſified in ſo veryma- 
terial a Part, may be juſtly looked upon as fabulous. 
(x) According to ſome of our Hiſtorians, he was 
advanced to the See of Canterbury, in the Year 
1050. Others ſay in 1051, but all agree, that he 
fate there but two Years, and that he was then 
baniſhed the Kingdom, and turned out of his 
Archbiſhoprick : That he died not long afterwards, 
at the Abbey of Jumigies in Normandy, and that in 
1055. Stigard ſacceeded him in his Archbiſhoprick. 
(3) The Chronicles of the Abbey of Mazlros fay, 
that he was depoſed and baniſhed, by Vertue of a 
general Law, for baniſhing all the Nor mans out of 
the Kingdom. And (z) Mr. Collier Aſſigns the 
Cauſe of this Severity, to be his having been inſtru- 
mental in bringing about the Trial ot Queen Em- 
ma by Ordeal for incontinency. (a) And yet in 
1065. Ingulphus makes this very Robert to have 
been ſent over as Legate a Latere by King Edward 
tonotify to Dake William, that he was appoint 
his Succeſſor to the Crown of England; So that 

this whole Story appears to be a groſs Impoſture. 
| But ſince Edward is repreſented to have loved 
Duke William, as though he were one of his Sons. 
Let us ſee what Eadmerus, one of our Author's own 
Hiftorians, has ſaid about this Matter. (b) He 
tells us, that upon the Reconciliation between the 
Confeſſor, and Earl Godwyn, the King took Vulno- 
thus, one of the Earl's Sans and Hacun one of 
his Grandſons, as Hoſtages for the Father's Fide- 
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(x) Steph, Birching ton, p. 5, 6. Succeſſio Archi-Ep. Cant. 
ex Annal. Roffenſ. p. 86. Rad de Diceto 85. Canonicus 
17 107. O Chron, de Mailros 157. (z) Colliers 
Dit, in Robertum A, B. C. (a) p. 68. (b) Ead- 

meri Hiſt, Novorum, p. 4, G5. 
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lity: That he ſent them over to be kept in Nor- 


mandy, as tis probable, becauſe he did not think, 


that he could keep them ſecure enough in England, 
where the Power of Earl Godwin was ſo great: 
That Harold after the Death of his Father Godwin 
(having worked himſelf into a better Eſteem with 
the King) deſired leave to go over to Normardy, 
to fetch back his Brother and Nephew. To this 
Propoſal Edward did not conſent without great 
Difficulty, telling him in plain Terms, that he very 
well knew the Temper of Earl William, and that 
he would not permit him to return, without gain- 
ing ſome Advantage over him, and in ſhort that 
ſuch his Voyage would prove very detrimental to 
the Kingdom; all which fell out accordingly: For 
William taking Advantage of thePower he had then 
over Harold, forced him to take an Oath to aſſiſt 
him, in obtaining the Kingdom of England, aſter 
the Death of Edward; telling him that Edward 
had given it him when he was a Youth, and liv'd 
with him in Normandy. Eadmerys further tells us, 
that upon Harold's Return, Edward upbraided 
him with his Raſhneſs in entring upon that 


Voyage ſo contrary to his Advice. By this Account 


it plainly appears, that if ever Edward did in re- 
ality make any Promiſe to William of aſſuring the 
Succeſſion to him, twas before he had Poſſeſſion of 
the Crown, or even ſo much as a Right to ſucceed 
himſelf. For Edward could not ſucceed Hardecnute 

byProximity of Blood; for tho” they were deſcend- 
ed from the me Mother, their Fathers were no 
ways related, and therefore, we find it expreſly 
faid of him, that he was elected by the Eſtates of 
the Realm. | A. 8 a" O66 2 

Such a Donation therefore, if any ſuch thgre was, 
muſt be abſolutely void in its own Nature, ſince 
no Man can give away the Rever ſion of a thing in 
which he has no Right. 


But moſt Authors are of Opinion that there was 


no ſuch Donation at all, particulary Simeon of —4 
| ie SPI Han- 


4X" 
8 1 Den - J 
4 2 * "AR e. 0 . 
— 5 * 2 . 8 = k 
PP _ 
af "Fon EC” 1.4 q yo. Y <1 $2 he — 
— 6 _ 


To Kjng James the Hrſt. 21 
ham e But be this as it will, we may plainly ſee by 


(c) Harold's Anſwer to Duke William, what was 


looked upon then to be the Law of England 
in this matter: For he told him the Inheri- 
tance of the Crown could not be alienated without 
the general Conſent of the Kingdom. And that 


this was the receiv'd Opinion at that time, is pro- 


ved likewiſe by our Author's own (4) Evi-: 
dences ; who ſays, that Duke William inſiſted that 
Edward appointed him to be his Succefſor, with 
the Conſent and Advice of his Barons, and all the 
great Men of his Kingdom; and that therefore he 
was willing his Right ſhould betriedeven by the 
Laws of England. "4 N | 2. r 
Either therefore there was no ſach Donation at: 
all; or elſe it was in the Nature of an Act of Par- 
liament, being made by the joint Conſent of the 
King,the Barons, and the People. Take it therefore 
which way you juill, the Hereditary Right of the 
Conqueror, (to e uſe of our Anthor's own Ex- 
2— ) that is, his Teſtamentary Right is at an 
en =P 


And *tisnot pretended even by our Author, that 
he had any Title by Birth, as being (tho' related 
to the Confeſſor) not of the Blood Royal; befides, 
he was illegitimate. 

I wonder therefore that our Author could have 
the Aſſurance to place him amongſt his Hereditary 
Kings. | | T4 t 
He endeavours likewiſe to bring Rufus into the 
Number, upon the ſame foot of Teſtamentary 
Right: For he ſays, that Rufus being appointed by 
his Father's Will to ſucceed him in his Kingdom of 
England, had a good Title to the Crown, tho? his 
Brother Robert was alive, and endeavoured to ob- 
tain the Kingdom. | 

eee 5 +. — 2 4 (e) 
(e) Matt-Weſftm. p. 435. (d) Gul. Piltav, V. Malmsh, 

Ingulphyus & Ordericus Vitalis, as quoted by the Author 

of Hereditary Right, p. 25, 2. wo 
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(e) But the Lords had fo little regard to this 
Title, that they diſdained at firſt to be ſabje& to 
the ' Younger, when the Elder Brother was every 
way ſo well qualified to Govern and Protect them. 


But Rufus waving his Teſtamentary pretence, and 


promiſing to eaſe the People of theix Oppreſſions, 
and to reſtore them to their ancient Liberties, was 
at length admitted to the Crown. | 
Our Author has produced a great many Autho- 
rities, to what purpoſe I cannot tell; For that the 
Conqueror made ſuch a Will, was I believe never 
yet diſputed. And not one of the Authorities 
that he has produced, do ſay, that Rufus ſucceeded 
to the Crown by Vertue of this Will; and ' tis plain 
that he did not (as I have before ſhewn) but by 
the Conſent of the People. WEE 
Fcannot but take Notice of (F) one Quotation, 
by which our Author would inſinuate, that Ro- 
bert upon the Account of the weakneſs of his In- 
telle&s was entirely unfit to govern; Whereas the 
(g) contrary is notorious to all, that know any 
thing of Hiſtory. 2 522 
One would think that Henry I. ſhould have 
been given up as a Non Hereditary King : For our 
Author's Suppoſition of the Intention of his Father 
the Coggueror (as | have before ſhewn) is abſurd,. 
The 6 ) Quotation, that he gives us out of V. of 
Aal msbury, does not at all come up to what he in- 
fers from it: For the Author plainly means no 
more then to ſnew the Judgment of God, and the 
Effect of a Father's Curſe on a Rebellious Son. 
But what if Robert had actually a Teftamentary. - 
right; as well as Proximity of Blood on his Side ? 
J hope if this appears, there will not be the leaſt 
pretence even upon our Author's own 1 
99 ca ll 


— 


—_ OR... 


(e) Matt. Weſtm. l. 2. p. 12. (f) V. Malmsbur, as 
quoted by our Author, p. 37. (g) Mans, Ve fim. l. 2. 
9; 12. Mart, Paris, p. 185 (6b) . 327 tf 
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call Henry an Hereditary King (i) Matt. Weftm., 
expreſly tells us, That upon the Peace which was 
made betwixt Robert and Rufus, it was agreed, 
that if either of them died without Sons, the other 
if living, ſhould be his Heir, and this Agreement 
was Sworn to by ſeveral of the greateſt Men in 
the Kingdom. It could not therefore but 
be very well known; and therefore there can 
be no pretence, that Henry ſucceeded by any 
ſort of Hereditary Right. On the contrary ( 
all Hiſtorians agree that Henry was elected 
King, by the full Conſent and Counſel of the 
whole Body of the Realm, aſſembled at Vin- 
cheſter for that purpoſe; In particular we are told 
by (1) Matt. Paris, that Duke Robert was in 
the Holy Land at the time of Rufus's Death, that 
the Barons conſidered that the Kingdom would be 
in Danger, ſhould they wait for his uncertain re- 
turn; And that Henry obſerving this, made A 
plication to be elected King. After this, he tells 
us the Conditions on which he was choſen, upon 
the Confirmation of which by his Charter, they 
_ owned him to be their King, and he was conſecra- 
ted * | hope Election here cannot be 
wiredrawn to ſignify a bare Recognition, ſeeing we 
have fo full an Account, that all the particulars 
of an Election were obſerved in the moſt ſtri& 
Senſe of the Word : And beſides, they could not 
recognize a Right, which was not in being, till 
they had created it. Indeed (a) ſome time after- 
wards, Kobert in Conſideration of a Peace, and 
3000 J. per Annum, was content to wave his Pre- 
tences to the Crown. But Henry breaking this 
Agreement, Robert's right (if he had any) revived 


an 
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(i) 4. 2. p.14. (k) Gul. Newbrigenfis, p. 359. Matt. Weſtme, 
J. 2. p. 22. H. de Knight, c. 8. 2374. Brompton 997. 
(1) p.74, (m) Matt. Paris, $4, Matt. Ve ſtim. I. 2. 5. 
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and Henry thereupon was again on my Adverſh-- 


ries Principles an -Vſurper, However he gets his 


Brother into his Cuſtody, and puts out his Eyes, 
And (n) afterwards knowing by what Title he 


himſelf held the Crown, he endeavours by the 


ſame manner to ſecure the Succeſſion to his Son 
William, and accordingly Summons a Council of. 


the Lords, and other ai Men, and therein 
procures the Sueceſſion of | 
upon his {aid Son; (o) Though both Robert, and 


William his Son afterwards Earl of Flanders, were 


living at that time. Afterwards Henry, upon the 


Death of his Son, cauſed the Crown in the ſame 
Manner to be ſettled upon his Daughter Maud, 


though Robert was ſtill alive, and his Son alſo. 


Our Author gives up Stephen as 4 Non Heredi- 
tary King, and indeed all (p) Hiſtorians agree, that 
without any pretence of Title, he was ęlected by. 
the Eſtates of the Realm, upon a Promiſe, that he 


would preſerve their Priviledges, and conſent to 
good and wholeſome Laws. 


Nor ought Henry the Second, to be admitted | 


into the Catalogue of Hereditary Kings.. For 


whatever right he might have from his Mother, he 


/ 


was content to drop that Title, and to claim as a- 


dopted Son of Sephen. For Stephen having loſt 


nis Son Euſtace, came to an Agreement with Maud 


the Empreſs; That Hephen ſnquld be King durin 

Life, and that after his Death, Henry her Son ſtoul 

be King : But that all Stephen's Paternal Eſtate, 
and ſeveral other Things, ſhould:go to his Baſtard 
Villiam. This Agreement was confirmed in Parlia- 
ment, and publiſhed by K. Stephen. According to 
this Parliamentary Limitation, - Stephen enjoy'd 
the Crown peaceably during Life; And Henry af- 
terwards came to the Crown by Virtue of the _ 
132 ; ni 


{n) Gervas Chrome. I 138 (o) Chron. de Mailros p. 168 * 12, 
Le. (p)R, Hag ulſtad. 1156. f.312, (% Geruas Chron f.340: 
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And (g) to ſhew how much he eſteemed this Ti- 
tle, he ſummoned a Parliament to meet at Lon- 
don, in order to ſettle the Crown upon his Son 
Henry; But he dyed before his Father. | 
To Henry II. Richard ſucceeded, who I own had 
all the Right of Primogeniture. (7) But notwith- 
ſtanding he ſummoned the Eſtates of the Realm, 
after his Father's Death, and ſuffered himſelf to be 
elected by them. And I readily grant that the 
next Heir has always a good Title to the Crown; 
If there be no legal Objection againſt. him; Of 
which the Eſtates of the Realm are Judges. | 
The next ſucceeding King was Fohn, who had 
not the leaſt pretence to an Hereditary Title, Ar- 
thur Earl of Britain, and his Siſter Eleanor, Chil- 
dren of his Elder Brother Feoffrey being both then 
alive, and Arthur doing all he could to make good 
his Title. And yet the Author of Hereditary 
Right, would have him too to be an Hereditary 
King. The only Author that ſays any thing of 
the Teſtament of Richard, in favour of Fohn, is 
Hoveden ;, who does indeed ſay, that Richard, 
when he deſpaired of his Life, deviſed the King- 
dom of England, with all his other Lands to John, 
but as he is the onlyHiſtorian of any Authority that 
mentions this Will, his ſingle Teſtimony can have 
no great Weight, eſpecially, when other Hiſtori- 
ans = us a very contrary Account of this Matter. 
For firſt *tis certain, that (s) Richard, when he went 
to the Holy Land, by conſent of the Eſtates, ap- 
pointed Arthur his Heir: And if Richard would not 
put by his Nephew, and next Heir, in favonr of 
John, before he went to his Wars, His Brother's 
baſe Behaviour in his abſence, could never alter his 
Opinion in his Favour. For did not John raiſe a 
. Re- 
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(2) Gervas, H. 2. f. 1412. (7) Poſt tam cleri quam popiue- 
li Jole nnem & debitim Eletionem. R. de dæto f. 647. 
(s) Chronicon de Mailros p. 179. C Flo, Hiſt. An, 1190. 
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Report, that his Brother was Dead? And did he 
not thereupon endeavour to ſupplant his Brother 
in his Crown ? And was he not for this Outlawed 
at his Brother's return? How then can there be 
the leaſt probability to ſuppoſe that Richard ſhould 
on a ſudden diſinherit a promiſing young Prince, 
who had never offended him to make way for a 

ebellious Traitor? Beſides, if there were ſuch a 
W ill, why did not John mention it when he put 
up for the Crown? From the Death of Richard, to 
the Election of John there was at leaſt half a 
Year, and yet during all that Time, we hear no- 
thing of this Will, only of a great many Promiſes 
and Oaths made by John, to the Eſtates, aſſuring 
them how well he would govern, if they would 
but conſent to make him King. Accordingly they 
elected him King: And at his Coronation, Hu- 
bert Archbiſhop of Canterbury made a Speech, in 
which there is not one Word of the Will, or of 
any Hereditary Right at all. But on the contrary, 
he ſays; That no one has a Title to the Crown, 
niſi ab univerſitate Regni unanimiter electus. Un- 
leſs unanimouſly elected by the People. But that, 
Siquis ex ſtirpe Regis aliis prepolleret, pronius G- 
promptius in Electionem ejus eſſe conſentiendum. that 
is, If any one of the Royal Family be more worthy 
than the reſt, he ought to be preferred, The Speech 
is at large in (t) Matthem Paris, and though it is 
not particularly mentioned in ſome other Hiſtori- 
ans; Yet as the Integrity of Matt. Paris, has ne- 
ver been yet queſtioned ; And as he has given us 
many Circumſtances that confirm the Authority 
of it; So it cannot be doubted but that Hubert 
actually made it. But our Author inſiſts, that by 
the pretended Submiſſion and Homage of — 
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Folm's Title became Hereditary, and for Proof of 


this, he refers us to Matt. Paris. But what that 


72 Author ſays, does not maintain his Aſſertion. 
e ſays indeed, that William de Rupibus bejns en- 
truſted with the Government of a certain City in 


France, and the Cuſtody of Arthur, betrayed both 


to John, and then he uſes this Expreſſion ; That 
after William de Rupibus, had delivered up Ar- 
thur in this manner, Pacificavit eum cum rege 
Anglorum: Which Words do not imply either a 
Submiſſion, or Homage: Or if they did, ſuch Sub- 


miſſion and Homage being extorted from a Prince 


when betrayed to his Enemy, could ſurely be of no 


Force. Nay, the ſame Author ſays, that Arthur 


made hisEſcape the ſame Day he was betrayed ; and 
therefore'tis highly probable that the Service of Ho- 
mage was not perform'd a great many Ceremonies 
being required at it, which could not be done in ſo 
little time. But as a farther Proof againſt this Aſſer- 
tion of our Author, (x) There is an undoubted An- 
thority, that ſomeYears afterwards K. Fohn cauſed a 
Writ of Summons to be iflued out againſt Arthur, 
requiring him to do Homage to him as his Sove- 
reign Lord; and in this Writ there is no Mention 
made of any former Homage that he had done him, 
which would not certainly have been omitted if he 
had ever done any before. Our Author indeed 
cites another Paſſage to prove that Arthur did Ho- 
mage to John. (y) But the Falſity of this I have 
already ſhewn, and it ſerves only to convince the 
Reader, that no ſuch Homage was ever paid, for 
Arguments that are plainly falſe always make 
againſt him that uſes them. To His Argument that 
Arthur acknowledged John, becauſe he term- 


ed him King of England, (z) he has given an An- 


{wer 


— — 
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(4) Matt. Paris, p. 265. (x) Rymer's Fæder Tom. 1. 5.128. 
() introduction p. 12. (3) g. 64. | 
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ſwer himſelf in another Place of his Book. That 

itherto John was no Hereditary King, I think, 
I have fully proved, and had Arthur fate down 
quietly and ſubmitted to him as our Author pre- 
Ea is probable that John would not afterwards 
have killed him with his own Hande. 
- But Arthur's Death did not mend Fohr's Title, 
* for. Eleanor was ſtill alive; and that ſhe had made 
no Ceſſion of her Right N plainly, from 
a long Impriſonment that ſhe ſuffered to the 
time of her Death, which was not till the 21ſt of 
Hen. III. | + | 

1 ſhall here juſt beg leave to obſerve, (as an 
Argument againſt Teſtamentary Right) that the 
Barons, in the time of John ſhew d their utmoſtRe- 
ſentment, at his Reſignation of his Crown to the 
13 if they would not allow that a King could 
reſign a Crown, by the ſame Reaſon, he cannot give 
it away. If John had the Power pretended by 
our Author, to have been in Richard, then was his 
Reſignation to the Pope of force; and to argue 
from his own Principle, the Pope is ſtill our Sove- 
reign Lord: For no Power but his own could di- 
veſt him of an Authority he had once legally ob- 
tained. And from that Time King John, and his 
Heirs became his Subjects too; and if they after - 
wards uſurped upon the Pope their lawful Prince, 
F ſeveral Ages and Deſcents could not purge the un- 
lawfulneſs of ſuch Uſurpation. But perhaps this 
is a Conſequence, that thoſe I am diſputing with, 
would be glad to run into. 3 

But let us ſee how. the Barons reſented this 

Reſignation, and on what Principles they deni- 
ed its Validity. (a) Stephen Langton, the = 
g | . rch- 
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* Hered. Right, p. 62, + Hered, Right, p. 225. (ad Matt, 
Parker Archiep, Cant, Hiſt, Ecilef, 


* 


Brian, p. 150. 
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Archbiſhop „ and the reſt of the great Men 
of the Kingdom, proteſted againſt it as illegal, 
it being without the Conſent of the Eſtates. 


0 And when the Pope pretended to skreen the 


King from their Fury, by telling them that he was 


now become his lawful Subject, and Leige-man 
they utterly denied that the King of England, could 


difpoſe of his Crown, without their Conſent, and 
accordingly they invited over Lewis the Dauphin 
of France, to come and wot of the Crown 

which John had by this means forfeited. (6b) And 
here I cannot but take Notice of a very remark- 
able Conference, betwixt Lewis and Gzalo the 
Pope's Legate at Lyons, upon this occaſion. Gualo 
I that to attack England at this Time, was 
in effect to attack the Holy See, John being now + 
no more than his Vaſſal, and whom the holy Fa- 
ther was obliged” to protect. Upon this Lewis 
appealed to all the Barons of France, whether 4 
Ning could have any ſuch Power of diſpoſing gf 
his Crown without their Conſent. To which they 
reply'd,that they would ſtand to it to theirDeaths, 
that no Prince could of himſelf give away his 
Crown, or make it Tributary, and by that Means 
make Slaves of his People without their own Con- 
ſent; Now as theſe Words were ſpoken by the Ba- 
rons of France, where the King is known to have 


always hada much greater Power than ever any 


King of England had, ſo they are of the greater 
Weight, and the more to be regarded. 7 Fl 
Lewis afterwards coming to London was elected 
King, ſwearing to preſerve the Laws. But as he ſoon 
brake his Oath, it was not long before he was de- 
throned. It is, obſervable that in this Caſe the right of 
Primogeniture was not all regarded; for Eleanor was 
alive and Priſoner in Briſtol Caſtle, which might 
| ve 
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() Matt, Weſtin, I, 2.5. 101. & Matt, Paris. 373. 
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have been ſeized on as eaſily as ſeveral others. And 
then according to out Author's Principles, Lewis 
wou'd have had no Pretence finte the indiſputable 
Title was in her. But the Arguments which the 
Barons went upon were of quite another Nature. 
For tho they held that the Reſignation of Jobs, 
was not fo valid as to give any right to the Pope, 
(c) yet it ſhould be taken as a Forfeiture of us 
Crown; as if Tenant for Life make a Feoffment 
in Fee: He forfeits his Eſtate, and he in the Re- 
mainder may enter, tho' no rightful Eſtate paſſed 
to the Feoffee. So likewiſe John ceaſed to be 
King, the Throne thereby became vacant, and it 
was the Duty of the Eſtates of the Realm to 
provide a King for the Nation. | 
(4) Upon the Death of John, Henry his eldeſt 
Son ſucceeded, not meerly by Right of Inheri- 
2 but the Barons after John's Death, having 
iſcovered a Deſign in Lewis to root out them, 
d their Poſterity, agreed that Henry the III. 
en an Infant ſhould be their King: Accordingly 
to move their Compaſſion, the Child was brought 
in amongſt them, and thereupon the whole Aſ- 
ſembly cryed out with one Voice, fiat Rex. And 
afterwards this Prince was frequently made ſenſi- 
ble that the Barons did not forget their Right. - - 
(e) And Henry himſelf had fo ſmall an Opini- 
on of the Right of Primogeniture that he cauſed 
the Succeſſion of Edward his Son to be ſworn. to 
in his own Life-time. | 
From thence to Edward III. I find no Alte 
tion in the Succeſſion. ; . 
Whatever Title Edward III. might have by 
Birthright, he did not pretend to ſucceed by it. 
Tho' our Aut hor has been pleaſed, to look over him 
as if he was confeſſedly an Hereditary King. 


But 


— 
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(c) Matt, Paris p. 376, (d) Matt. Paris p. 380. (e) 14. 
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But all our 9 Writers agree, that he was 
elected in the Life : time of his Father, he being 
depoſed by his Parliament for Male-Adminiſtrati- 
on; who ſeemed to go upon this Principle, that in 
Caſes of Extraordinary Neceſlity, they had always 
a right to interpoſe; when the Prince miſled by evil 
Counſels, endeavoured to ſubvert and extirpate the 
Fundamental Laws and Liberties of the Kingdom; 
And during the long Reign of Edward III. tis 
remarkable that no Act paſſed to condemn this 
method. At the latter end of this Prince's Reign, 
we read of a diſpute in Parliament, whether the 
Succeſſion ſhould, go to John of Gaunt, the King's 
Eldeſt remaining Son, or to R:chard the Son, of 
the black Prince. But the Memory of the Fa- 
ther (who was always ſo dear to the Exgliſh Nati- 
on) prevailed in behalf of his Son. (g) Accord- 
ingly Richard ſucceeded, but having no regard for 
his Coronation Oath, nor the Laws of England, 
by which he was to govern ; But endeavouring to 
ſet up an Arbitrary Power, and being notoriou- 
ſly ,guilty of Mis-government, the particulars of 
Which are contained in 33 Articles (too long to be 
Inſerted here, but entred at large in the Records 
of Parliament) he was at length depoſed by the 
States, and adjudged to have forfeited all his 
Right and. Title to the Kingdom; And they aſ- 
ſerted, that it was then lawful for them to chuſe 

another of the Royal Blood, and that this thei 

Proceeding was warranted by the ancient Laws an 
Cuſtoms of this Realm, and particularly by the 

juſt beforementioned Preſident. | 

After this Depoſition of Richard, Henry IV. was 
elected King by the Parliament: He made uſe 
indeed of ſome 2 Arguments to 1 
that 


6 


75 H Knygbton, 2250. Polydor. Virgil. f. 295. Tho. Wal- 
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that he had a Right; But the Parliament had no 
regard to them, nor did even he much inſiſt upon 
them. And knowing that he owed his Right to 
the Parliament, and that this was his beſt Title; in 
the (h) 7th Tear of his Reign, he procured the 

rown to be entailed by A& of Par iament, firſt 
upon himſelf for Life, and then upon his Four 
Sons in Tail Succeſſively. And by Virtue of this 
Entail, Henry V. and VI. ſucceeded. 4 
This our Author does not deny, and therefore 
admits them to have been Non-Hereditary Kings: 
Which makes a very great gap in his (i) Preſcrip- 
tion of 900 Vears. ba 

But now comes the Reign of Edward IV. our 
Author's Favourite Prince, and of wiom he has 
made great Boaſt, though if I ſhovld give him en- 
tirely up; The Ballance is already ſo much againſt 


him, that he would not do him any good. But 


however I ſhall not part with him yet. Whatever 
Was done in the beginning of his Reign, when the 
ſmart of Men's Wounds was {till felt, ouzht not to 
be of much Weight. To form a Judgment of onr 
Conſtitution, from Acts made at that time, when 
the whole Nation was in a Ferment, is a very un- 
fair way: Beſides all thoſe Acts, that were made 
in Prejudice of the Houſe of Lancafter, according 
to the Opinion of very great Lawyers (as (4) our 
Author himſelf owns) were repealed by the firſt of 
fees VII. And both Houſes of Partiament, upon 

he © Af >Meryt concerning the Abdication were. 
at laſt of the ſame Opinion; as appears. by 
their agreeing to the Reſolution, which that Ar- 


— 


| 1 was brought to eſtabliſh. However, there- 


re our Author be of a contrary Opinion; It 
ought not ſurely to weigh any thing againſt fach 
| 5 
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Authorities as theſe: But what if it ſhould appear 
that Edward IV. was no Hereditary King upon 
our Author's own Principles? 

(an) By Eagar's Submiſſion to William the Con- 
queror (he ſays) that his Right was extinguiſhed; 
(n) By Robert's coming to a Compoſition with 
Henry, and accepting of 3000 J. per Annum, He 
makes his Title to be effectually barred. (o) The 
ſame Conſequence he draws from the pretended 
Pacification, of Arthur, even though made when 
he was in Priſon. And now by the ſame Rules let 
us try the Title of Edward IV. | 

Edmund Earl of March, Brother of Anne, from 
whom Edward derived his Title, did Homage to 
Henry V. and ſerved him in his Wars in France; 
After this he did the ſame to Henry VI. at his 
Coronation. And this of it ſelf is ſurely {ſufficient 
to ſet aſide the Title of his Siſter the Counteſs of 
Cambridge: As our Author makes the Submiſſion of 
Edgar, and the pretended Homage of Arthur, 
concluſive againſt their Siſters. To * 

* But beſides all this, it appears, that Richard, 
the Father of Edward did ſeveral Times ſwear to 
be faithful to Henry VI. and owned him for his 
Sovereign Lord; As particularly upon his recei- 
ving the Inveſtiture of the Earldom of March, 
afterwards when he was made Lieutenant of 
France; after this when he was made Lieutenant of 
Ireland, and after this again, when upon the 
King's Sickneſs, he was made Protector of Eng- 

And again in the 32d Year of his Reign, 
when he {wore Allegiance to him at Paul's Croſs. 
Nay, Edward himſelf took the fame Oaths in the 
Convocation of the Province of Canterbury ; If 
our Author after all this . ſtill have Edward P 

F | 2 
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be an Hereditary King, let him give up all that 
he has ſaid before, and he may take him as ſoon as 
he Pleaſes. 
Edward the Vths Reign was ſhort, and ſerved 
only to make way for the Advancement of Rich- 
ard III. Of him our Author =_ little, and real- 
ly conſidering an Act of Parliament which was 
made in the firſt Year of his Reign, he did well to 
let him alone. For by that Act, allthe Children of 
Ed. IV. are declared to be Illegitimate, And the 
Duke of Clarence, having been attainted of High- 
Treaſon in the 17th Year of Edward IV. By rea- 
fon thereof all the Iſue of the ſaid George (they 
are the very Words of the Act) are declared to be 
diſabled and barred of all Right and Claim to the 
Succeſſion: After which the Act ſets forth the Claim 
of Richard, and then concludes with chuſing him to 
be their King, and entailing the Crown on him, and 
the Heirs of his Body. h 

Now as I do not know that this Act was ever 
reffealed -afterwards, ſo it is ftill in force againſt 
our Author, both to prove that Richard was a Par- 
liamentary King, and that upon his dying without 
Children, the Houſe of Tork was extinguiſhed. 

. Though Henry VII. had many Titles; Yet he 
thought fit to wave them all, and get the Crown 
ſettled upon him and the Heirs of his Body by 
Parliament. (p) Accordingly in the firſt Year of 
his Reign, an Act paſſed to this purpoſe, in which 
tis remarkable that there's no Recognition of any 
ancient Right; Bat only an Eſtabliſhment of the 
Poſſeſſion which he then had. Nothing therefore 
can be more evident than that he depended on his 
Parliamentary Title : He would never own that of 
the Houſe of Tork, and this perhaps might be the 
Reaſon why he never repealed the Act, by "__ 

| 0 is 
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his . was declared Illegitimate: And what- 
ever Title the Houſe of Lancaſter had, it could not 
avail him; Becauſe his Claim was under a Baſtard. 
Beſides, his Mother the Counteſs of Richmond was 
alive during his whole Reign, and did not dye till 
after the Acceſſion of Henry VIII. to the Crown, 
1 ſhallventure therefore to add Henry VII. to my 
Liſt of Parliamentary Kings. 5 
As Henry VIIIth's Grandmother was alive, when 
he came to the Crown; And as he ſucceeded by 
Virtue of a Parliamentary Entail, ſo he truſted but 
little to an Hereditary Right, as plainly appears 
from the ſeVeral A&#s of Parliament he procured 
for ſettling the Succeſſion. By the firſt Act 
Mary was baſtardized, and the Crown for (9) 
default of Heirs of his Body, lawfally begot- 
'ten on Oueen Anne, was limited to the Lady 
Elizabeth. (r) After this, there is another Sta- 
tute repealing the former, declaring Mary and Eli- 
zabeth to be both Baſtards, and ſettling the Crown 
npon himſelf, and the Heirs of his Body by Queen 
Jones and for want of ſuchHeirs with Power to 

im to diſpoſe of the Crown by his Letters Pa- 
tents or his laſt Will. (s) And laſtly an Act 
paſſed to ſettle the Crown, firſt on his Son Ed- 
ward and his Heirs, then on Mary and her Heirs, 
afterwards on Elizabeth and her Heirs, the re- 
mainder over to ſuch Perſons as the King ſhould 

appoint by his Letters Patents, or hyp laſt Will, as 
before. | | 

By force of this Act Edward ſucceeded, and 
after him Mary, and Elizabeth ;, both of which 
being under a Sentenge of Baſtardy, could pretend 


to no right but what was given them by this 
Statute, 


DR (e) For 
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(t) For to all our Author's Arguments which he 


has brought to prove their Legitimacy; I ſhall 
give this one plain ur they are all of them 


founded upon the Rules of the Canon Law, which 
unleſs confirmed by Act of Parliament is of 
no force here; Eſpecially when it ſtands (as in 


this Caſe) in direct Contradiction to the Laws of 


England. | 

Bat he hopes that all theſe defects will be ſuffi- 
ciently made up by the Inſtance of King James I. 
(4) Who (as he poſitively affirms) aſcended the 
Throne of England, directly contrary to ſeveral 
Atts of Parliament, (x) For he afferts the Vali- 
dity of Henry VIIIth's Will, for Twenty Pages 
together; And then concludes, that if the Validity 
of this Will be once eſtabliſhed;the other muſt. inevi- 
tably follow.But as none of the Advocates of King 
James ever pretended to maintain his Title, if 


contrary to an Act of Parliament; But went al- 


ways upon a Suppoſition, (y) that the Will was 
not purſuant thereto : So it appears from this ve- 
ry (⁊) Act of Parliament, upon which our Author 
o much infiſts, that he did not begin to have any 
right till after the Death of all thoſe Perſons, to 
whom by the Statute of Henry VIII. the Crown 
was limited before him. For Firft, they do not 
recognize his Right before the deceaſe of Eliza- 
beth, but her Title is alſo recognized in that very 
AE. 17. They recognize his right from the 
Day of the Math of Elisabeth, which plainly de- 
ſtroys his Right of Primogeniture, ſince Mary, 
and Elizabeth (as I:have before ſhewn) had no o- 
ther then a Parliamentary Title. They fay indeed, 
that he ſucceeded by Birth-right : This af a 

| | þ | a ly 
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dily own; and this (as I have already obſer- 
ved) is certainly the tbeft right, when it is not 
defeated by an Act of Parliament, and there is no 
legal Obſection againſt it. Beſides by Birth- 
right, he was Heir to the Entail made by Parlia- 
ment to Henry VII. and the Heirs of his Body; 
For the Entail by the 35 H. 8. being __ upon 
the Death of Queen Elizabeth, the old Entail did 
- again take Place. And upon theſe Conſiderations, 

I ſhall venture to aſſert, that King Famer, likewiſe 
was a Parliamentary King, ; ; 
And now I believe my Reader will be of Opini- 
on, that our Author has but little Reaſon to brag 
of (a) his Preſcription of nine Centuries, and his 
continual Claim of five hundred and fifty Tears ;, 
Which yet by the by is downright Nonſence, for 
a Preſcription being much more then a Claim, that 
there ſhould be a Preſcription longer than there has 
been a Claim appears ridiculous at the firſt ſight to 
every one that Underſtands the meaning of the 
Words. To provehis Preſcription,he ought to have 
ſhewn that none but Hereditary Kings had been 
in Poſſeſſion of the Crown, for nine Centuries to- 
gether; Whereas there might have beena continual 
Claim, though never any one Hereditary King, 
had been in Poſſeſſion of the Crown. It appears 
plainly from the Hiſtory of the Succeſſion, that 
there's a great Majority of Precedents againſt him, 
ſo that this Preſcription is entirely overthrown ; 
Nor has there been any fuch continual Clainras he 
pretends : Or if there had, what would it have 
proved ? The — 2 of Kome have for many 
Centuries, claimed a Right to be ſupreme Lords of 
England,: Have they N in Reality a Right 
: . i 7 b | to 
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38 Of Kings de facto, 
to be ſo? I fancy whatever our Author may think, 
he will not venture to ſay ſo. But 'tis endleſs to 
follow him thro' all his Abſurdities. FN 
From this Chapter it appears, that the Hiſto 
of the Succeſſion ſince the Congueſt, when ſet in a 
fair light, concludes as ſtrongly againſt our Author, 
and his Notions of Hereditary Right, as the Hiſto- 
ry of the Succeſſion in former Times ; And from 
both it is evident, that (though the Succeſſion of 
the Crown has generally went in the ſame Family, 
and though ceteris paribus the next Heir has the 
beſt pretence to the Crown) yet the Efates of the 
Realm. have in all Ages not only claimed, but ex- 
erciſed the Power of limiting and binding the Crown, 
and the Deſcent and Inheritance thereof: 48 


. 


— 


— 


CHAP. IV. 


Of the Authority of Kings de facto, and 
boom far Allegiance is due to them. 


H E Author of Hereditary Right, the better 
+ to confound his Readers, has jumbled toge- 
ther a great many Inconſiſtencies, about Kings de 
facto, and de jure. (b) Sometimes he ſpends ten 
Pages together, to prove that Oliver Cromwell was 
as much a King de facto as any one; and then we 
are told, there is no difference hetwixt Poſſeſſors by 
Force and Conſent : Though at another time he po- 
ſitively aſſerts, (c) That Right can never be produced 
out of force, and yet owns that a King by Conſent 
may have a Right to the Allegiance of a People: 
(4) For he ſays, That the three Eftates have a Right 


to bind themſelves, and their Poſterity, Ong while 


he 
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And the Allegiance due to them. 39 
he (e) derives the Title of a King de jure from one 
that was confeſſedly but a King de facto; And yet 
in another place he poſitively. affirms, (F) that 
De ſcents how many ſoever cannot purge au Uſurpa- 
7 — But I ſhall leave theſe to anſwer one ano- 
, cr 0 | ' 8 
My deſign is not to puzzle the Caſe, but to ſet it 


in as clear a Light as I can, and therefore I ſhall in 


the firſt Place ſhew what I mean by the Terms de 
fatto, and de jure. | | 


Of Kings de jure (as that Expreſſion is general- 
ly underſtood) there are two Sorts. diy 
_ Firft, Such as have a Right of Primogeniture, 
and were for ſome time in Poſſeſſion of the Crown. 
But were turned out of that Poſſeſſion. 

_ Secondly, Such as have the ſame Right, but could 
never obtain the Poſſeſſion. 

The latter of theſe are very improperly ſtiled 
Kings de jure, becauſe they were never Kings at 
all; And neither of them in the Eye of the Law are 
of any Conſideration. - & has been always the Opi- 
nion of our Lawyers; That wherever the King is na- 
med in our Laws; It relates only to Kings de fatto, 
'aSſhall be particularly ſhewn in this Chapter. But 

I ſhall not quarrel about Terms, fince if they be 
but underſtood, tis all that is neceſſary. 

A King de fatto (in Oppoſition to the other) is 
one of the Royal Family, who being recognized as 
King by the three Eſtates, acting freely and with- 
out Compulſion, is thereupon in quiet Poſſeſſion of 
the Throne, ſuffers the Conſtitution to continue 
as it was, and governs according to Law. | 
A King de facto is a Creature of the Law, and 
therefore he that comes in contrary to Law, and 
_ -exerciſes a Power above the Law, cannot be a 
King de facto. He is not a King according to our 
Conſtitution, and ſo has no right to our Allegi- 
ances- He does not protect us according to _ 
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and conſequently we are under no reciprocal Obli- 


gation, to pay him a legal Subjection. 
* The being of the Blood Royal, J have made part 


of my Definition, though (g) Sir Thomas More 
and ſeveral other Lawyers do not think that neceſ- 
ſary. But as there are no Precedents ſince the 
Conqueſt, and but very few before, of Kings that 
were not of the Blood Royal, fo 1 did not think 
Proper to omitt it; And befides, it appears from 


Hubert's Speech which I have mentioned in the 


foregoing Chapter, that though the Power of ap- 
pointing a Succeſſor, was always in the Eſtates of 
the Realm, yet they were tied down to the Royal 
Family; And with this agrees the Declaration of 
the Lords and Commons, in the Cafe of Rich- 
ard II. where they aſſert that they have an un- 
doubted right to depoſe a King for Male Admini- 
en and to ele&t another of the Royal Fami- 
: * 2 8 . FAN 
Our Author make uſe of the Word de jure in a- 
ther Senſe from what I ſave explained it, and ap- 
lies it to ſuch Kings de facto, as had à Right of 
rimogeniture. But I cannot ſee any Grounds for 
this Diſtinction, ſince he that isa King de facto ac- 
cord ing to my former Definition, is as much King 
to all intents, as if he had the Title of Birth - right. 
From my Definition of King de facto, it ap- 
pears plainly that Oliver Cromwell had not the leaſt 
pretence to be ſo: He was not of the Royal Fami- 
ly, he was never recognized by the Eſtates, he 
ſupported himſelf in his Government, as he firſt 
obtained it by violence; He deſtroyed almoſt eve- 
ry part of our Conſtitution, and governed accord- 


ing to his own Will, and not according to Law. 


But our Author endeavours to ſet his FriendOliver 
upon a level with all Kings de facto by (Y) telling 
us, That (tho he was not recognized in 0 
| | E pet) 
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yet) he was owned by the diffuſive Body of the 
People — he was acknowledged by the Judges 
the 8 
Grand Juries, (1) That he was with fear and 
© trembling courted by all Foreign Nations, and 
c that the People of England found it neceſſary to 
c endure his Tyranny with Patience and Reſignati- 
con. Now if ſome of theſe Arguments are of 
force, I can prove that a Cutthroat or a Robber may 
be as good a King de fatto as Oliver. That he was 
owned by the diffuſive Body of the Nation ſtands 
for juſt nothing at all, for as 'tis impoſſible that 
the diffuſive Body of the Nation ſhould freely de- 
clare their Sentiments, ſo they have no other 
way of doing ſo, but by their Repreſentatives due- 


ly elected in Parliament. His Argument from the 


Acknowledgment of the Judges, &c. is certainly 
the merrieſt that ever was. Mr. Cromwell ſeizes 
upon the Government, and makes ſeveral of his 
none Jaded, Juſtices, &c. And then theſe 
Judges and Juſtices, out of great Gratitude, and 
not without ſome regard to themſelves, recognize 
Mr. Cromwel''s Title: But to mention this, is ſuf- 
ficient to ridicule it. 3 ee | 
Now inOppoſition toall my Author's Arguments, 
I ſhall venture to aſſert that a King de facto accord- 
ing to my Definition, is the King to whom Allegi- 
ance is due; And that all his Acts are valid, tho! 
the Right of Primogeniture is in another: For this 
Right is extinguiſhed, when another is placed 
on the Throne by the Eſtates; It was at firſt a pre- 
tence rather then a Title, and becomes nothing 
when rejected by Parliament, as is evident from 
my Hiſtory of the Sueceſſſon. Whatever dif- 
putes there may be about the Right of any King 
before his Recognition by the three Eſtates, they 
are thereupon immediately terminated 3 ane 
when 
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eriffs, the Juſtices of Peace, and the 


42 Of Kings de facto, 
when his Right is thus legally defeated, he is 
improperly ſtiled 1 jure. For to What has 
he a Right after this? Not to the obedience of any 
of the People; for there cannot at one and the 
ſame Time be two Kings of the ſame Kingdom to 
whom Allegiance is due. No Man can ſerve two 
Maſters, and of what therefore is he King ? For 
if he be a Maſter where is his Authority? If be be 
a King, where are his Subjects? It is owned by the 
(&) Advocates ſor Kings de jure, that“ when the 
Subjects dont know who has the Right (that 
c is, when the Right is dubious) -they are to pay 
< their Allegiance to the King in Poſſeſſion, and the 
© Reaſon, is not only becauſe he is King in Poſſeſſi- 
© on, But becauſe he being in Poſſeſſion, and no 
better Right appearing, his Title is preſumed to 
© be juſt and lawful, and ſo he js ſuppoſed to be 
© King, not only de facto but de jure till it appear 
, © that ſome other Perſon has a better Right to the 
Crown; According to the old Rule in rebas du- 
© liis melior eſt conditio poſſidentis; And this is 
founded upon the Opinion of 00 Sanderſon. 
With which likewiſe our Author in ſome Meaſure 
agrees when he (n) ſays, That the Rights of 
Princes ought always to be preſumed till the con- 
trary is made evident. By what Judges therefore 
is this to be tried? Not by the diffuſive Body of the 
People, for they are to preſume for the Poſſeſſor: 
Not by the Competitors themſelyes, for no Man 
can be a Judge in his own Caſe : It remains there- 
fore, that the Parliament alone can be Judge be- 
twixt them; and conſequently when the Parlia- 
mant has determined it for either, the Subjects 
muſt pay Allegiance to him, and the other has no 

Right at all. 0 8 

(n) My 


die, 


[1 (* Brown's Caſe of Allegiance to a Kin in Poſſeſhon, 
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(n) My Lord Coke ſays, that a King de facto is a 
King within the 25. E. 3. and that Treaſon can 
only be committed againſt a King de fatto, and 


not againſt a King de jure when he is out of Poſſeſ- 
fion : And my Lord (o) Hale expreſly ſays the 


ſame. The Authority therefore of our Author will 
not with me have much Weight againſt ſuch Au- 
thoritiesas theſe. And tho' he quotes ſeveral Paf- 


ſages out of a pretended AAS. of my Lord Hale 


which ſeem to contradict this, yet they ought not 
ſurely to be much regarded; fince tis eaſier to 


ſuppoſe that our Authgr has been guilty of a falſe 


Quotation, than that, ſo great a Man as my 
Lord Hale ſhould contradi@ himſelf. 


Notwithſtanding all that our Author has ſaid, I 
do ſtill inſiſt that the Grants &c. of K. Hen. the VI. 


who is acknowledged by him to be a King de 


acto) were adjudged good in the Caſe of Bagot. 


Our * Author in his learned Diſſertation on that 
Caſe, has proved nothing elſe, but that he did not 
underſtand any thing of Law. For firſt, he 
makes uſe of the Word Plea and Pleading (as 


the Vulgar generally underſtand them) to fignify 


the Arguing of Lawyers at the Bar, and then 
fays, that it does not _ upon Which of the 
Pleadings the Judges founded their Judgment. 
2dly, He ſays that it was affirmed by Bagor, that 
he was born of Engliſh Parents in Normandy; and 


that might poſſibly be the reaſon that the Judges 
went upon, in giving their Judgment, and not 


the Validity of King Henry's Grant. | 
To this I anſwer, that a Plea is what is alledg- 
ed upon Record, and that as a Man can plead but 
one Plea, fo if the Judges give Judgment for him, 
that muſt be the ſingle Foundation of their Judg- 
ment. The *,, Plea of Bagot in this Caſe — 
. that 
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< that he and his Heirs were made Denizers,by the 
© Letters Patent of Henry VI. At the end he averrs 


that he was born in Normandy, but this is no part 


of the Plea, but he averred it, becauſe it was 
id in the Patent that Bagot was born in Nor man- 
2 and therefore he thought it neceſſary. But it 

eems it was not; For f whether he was born in 
Normandy or not, was not at all material, neither 
could it have been put in Iſſue. f There is in- 
deed a Proteſt ando that he was born of Engliſh Pa- 
rents, but this ſtood for no more, but to prevent 
his being concluded to ſay ever afterwards that he 
was, and this could nat Be conſidered in their 
Judgment. The whole mafter therefore ſtands 
thus. Bagots Plea was the Patent of King, Henry. 
The || Judges of B. R. after a Conference with 
the Judges of B. C. gave Judgment for Bagot, 
therefore I do affirm that the Judges did adjudge 
the ſaid Patent to be good. Nay, I ſhall venture to go 
a little farther: When a Reporter ſets forth the Ar- 
guments of the Council on both ſides, and then tells 


us that the Judges gave their Judgment for the Pl. 


Without ſhewing the reaſons that they went. upon; 
it is ſtrongly to be preſumed that the Arguments 
which induced them to give Judgment for the Pl. 


were thoſe that were mention'd by his Council. The 


* Arguments therefore that are here produc'd by 
the Council to ſupport the Validity of K. Henry's 
Patent, ought to be looked upon as Law, becauſe 
the Judgment of the Judges is general, and no rea- 
ſon is given for it. And yet our 14 Author 


according to his uſual Fairneſs, endeavours in 


this Caſe to ſet the Arguments of both Sides upon 


Aà Level with one another. 


Our Author's Caſe of Ralph Grey, makes 
neither 
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Aud the Allegiance due to them. 45 
neither for him nor againſt him, and ſo he might 
as well have let it alone. | 
But tho our Laws had been ſilent in this Point, 
yet it follows from the Law of Nature, that Allegi- 
ance is due to a King in Poſſeſſion, and to ſuch a 
King only. Fer Protection is the Cauſe of our Al- 
tegiance, and therefore it is due to him that pro- 
tects us; and not to him who is not able, or elſe 
refuſes to do ſo : As in the next Chapter ſhall be 
particularly ſhewn. And this likewiſe is farther 
prone both by the Precept and Example of Chriſt 
imſelf, for he not only commanded the Jews to 
pay Tribute to Ceſar, becauſe Cæſar protected 
them; But was content to pay Tribute alſo, tho” 
Heir of the Throne of David. 
Our Author has ſhewn his great Learning, in 
his tedious Account of old Coins; but as what he 
fays is nothing to the Diſpute about Kings de facto 
and de jure, ſo I ſhall leave it to ſtand unan- 
fwered. So ; 
If we look back on our own Government as well 
as on all others: We ſhall find that ſome or other 
of the Anceſtors of the preſent Poſſeſſors, did get 
the Crown by Uſurpation. And if ſo (according 
to our Author's own Principles) how long ſoever 
ago that may be, yet the Intereſt of the Right Heir 
can never be extinguiſhed thereby, and conſe- 
quently whenever he makes his Claim, f all Oaths 
to the preſent Government immediately become 
void, and our Allegiance is transferred to him. 
© For nothing (|| ſays he) but a temporary Allegi- 
© ance is due to 4 King de facto, which ceaſes upon 
* any Opportunity to reftore a King de jure. That 
is, an Allegiance is due to a King de —_ but ſuch 
as Will permit any Man to cut his Throat, if he can 
hereby reſtore the King de jure. An excellent loy- 
gal principle this, worthy to be encouraged by eve- 
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ry Government, and mach tending, to the Peace 
of a Nation! po dn nee 44 habit MH hn 
Our Author upon this Foot juſtifies the revolt 
of Robert Earl of Gloucefter, though he had done 
Homage to Stephen. But the Hiftorians of that 
time give us a very different Reaſon for it. F They 
tells us, that King Stephen broke his Oath, both to 
Earl Robert, and his Siſter ; and ff that the Earl 
did Homage to Stephen, with this expreſs Conditi- 
on, that he ſhould preſerve his Dignigy to- him, 
which Condition being broke by Stephen, Robert 
thought himſelf at 9. | an WE | 
Had theſe Principles of our Author, been un- 
derſtood in the Days of King John, tis ſtrange 
that the Barons ſhould never make uſe of them to 
juſtify their Departure from their Allegiance; 
And indeed, the only time when they were taught, 
was in the time of the Conteſts betwixt York an 
Lancaſter, from whence it is very abſurd to form 
a Judgment of our Conſtitution. The Reſent- 
ments of Men juſt after a Victory render them in- 


capable of determining any thing with Sedateneſs. 


If the Acts of the Houſe of Tork, ought to be con- 
cluſive againſt the Houſe of Lancaſter; By Parity 
of Reaſon, thoſe of the Houſe of Lancaſter, ought 
to be goncluſive againſt the Houſe of York, for ** 
both pretended to be Kings de jure, and either both 
or neither muſt be allowed to be Judges in their 
ownCaſe So that all his Arguments about theſe two 
Houſes, prove nothing at all: Or rather they make 
for us, for the laſt Act is on our ſide, namely the 
1 H. 7. by which all the Acts to the Prejudice of 
the Title of the Houſe of Lancaſer, are repealed 
1 ; in 
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in expreſs Words. And as this Act is ſtill in force, 
5 all the Acts of the Houſe of Tork, and the Rei 

ns on which they are founded are at preſent of 
no Authority. In the firſt Year of this very 
Prince, an Act paſſed to attaint Richard his Prede- 
ceſſor, and ſuch as adhered to him. But this bei! 
obtained in the heat of Blood, was condemned by 
the * Hiſtorians of thoſe Times; and Henry him 
ſelf when he was grown cool, entirely condemn- 
ed this his own Proceeding';:for in the 11th 
of his Reign, an Act paſſed, by which it is decla- 
red, that Allegiance is dus to the King for the 
time being, and that all ſach ſhall be indemnified 
as take up Arms in his Defence. By this all for- 
mer Acts that go upon a contrary Principle, are 
not only actually repealed, but declared to be 
founded on Injuſtice, and ſo null in themſelves. 
But J cannot give a truer Character of this Act 
than is given by my f Lord Bacon, and therefore 
you ſhall have it in his own Words: The Spirit of 
this Lam ( ſays he) was wonderfully prous and noble, 
being like in matter of War, unto the Spirit of David 
in matter of Plague, who ſaid, if I have ſinned ftrike" 
me, but mhat have theſe Sheep done? Our Author's! 
Arguments to prove that this Act was not deſigned 
for a King de fits, being * only very N 
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Conti nuatio Hiſt, Croylandenſis p. 58 1, Inter catera faſæ 
ſunt proſcriptiones (quas vulgares attinſta vocant) de tri- 
ginta Perſonis, quæ res tametſi longe modeſtior quam ali» 
qua ſi milis que aut Regis Richardi aut Regis Edvardi 
temporibus viſa fuerit non tranſit tamen fine multe 
Diſlmations ſeu ut verius dicam, increpatione geſto- 
rum. O Deus! quam ſecuritatem habituri ſunt dein- 
ceps Reges noſtri ut in die bell: ſuorum ſubditorum pre- 
ſemiis non 2 qui vocati ad terribile nimis 
Regis mandatum Regia quidem parte ut ſzpe viſum 
eſt fortaſſe decliname ſeſe vita fortunis atque omni 
Hereditate nudatos intelligent, Hiſt. Hen 7, Engl, 
Ed. fol. p. 83. M gt 
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48 . Of Kings de facto, 
but contrary to the univerſal Opinion of the Law- 
yers and Hiſtorians ever ſince, it would be doing 
him too muchCredit to repeat what he ſays. But he 
pretends that the Diſpute is determined by the 
1ſt of James I. which Act (as || I have already ob- 
ſerved) he would have to be an original Contract, 
by which the People oblige themſelves to defend 
King James and his Progeny to the laſt Drop of 
their Blood. And here I cannot but obſerve that 
tho' original Contracts are exploded. when they 
any ways favour the ſide of Liberty, yet they are 
thought to be good Arguments on the ſide of ar- 
bitrary Power. But if this be a Contract on the 
part of the People, I hope fince it refers to his 
ajeſties Speec 0 replete with royal Wiſdom; 
That Speech will be allowed to be a Contract, or 
at leaſt a Declaration ex parte Regis. And in 
that Speech he ** tells his Parliament, that after 
he had performed all that he promiſes 2 he 
thout 


ſhould ftill be but inutilis Servus, and that wi 
Subjects he could be no King, From whence it fol- 
lows, that a King de jure in Oppoſition to a King 
de facto is no King at all. But tho' I ſhould grant 
that this A& was only a Covenant on the part of 
the People; Yet it does not appear to be altoge- 
ther abſolute, and without any Conſideration : 
For they ſay that his Majeſty is by God's Good- 
neſs, more able to protect them than any of his 
noble Progenitors - And then immediately follows 
their Promiſe to ſtand by him and his Progeny to 
the laſt Drop of their Blood; from which 'tis 
plain, that tho' the Parliament at that time were 
diſpoſed to flatter their new King, yet they did not 
forget that his Right to their Allegiance, was 
chiefly founded on his Ability to protect them. 


But 
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But be this as it will, it is plain from the * Opi- 
nions of thoſe two great Lawyers my Lord Coke 
and my Lord Bacon (who were both in that Par- 
liament, and in all Probability the Compilers of 
this AR) that this Act was never intended to re- 
pea! that of —_— VII. | 

Nor is the Authority of this Act of King ee, 
in Favour of Kings de fatto, contradicted by the 
12th of Car. II. upon which our Author ſo much 
relies. For thoſe only are condemned by that Sta- 
tute who ated undet the Authority of Cromwell, 
and the other uſurped Powers, which (as I have 
already ſhewn) had no Right to command the Al- 
legiance of any one, becauſe their Government 
was Contrary to our Conſtitution, nor had they 
any Pretence whatſoever to be ſet upon the Level 
with Kings de facto. | 

To our ff Author's Argument againſt the Au- 
thority of this Statute, from an Act paſſed in 
King Wiliam's Reign (which abſolves Subjects 
from their Allegiance to any King of England, as 
ſoon as he profeſſes himſelf a Papiſt) I ſhall give 
this ſhort Anſwer, that ſince that Act every King 
of England ceaſes to be ſo upon his profeſſing him- 
{elf a Papiſt. He is not the King for the time be- 
ing but is to be conſidered from that time (they are 
the very Words of the Act) as though he was natus 
rally dead, and conſequently no Allegiance is due 
to him by the 11th of Henry VII. So that this 
Argument proves nothing. But here I cannot but 
take Notice, that tho' this A& of William was 
made in the Convention Parliament, yet our Au- 
thor allowed it to be of Force, when he thought it 
would be for his Purpoſe, for which I heartily 
thank him. | 

As our Author has taken great Pains to ſet aſide 
the Authority of King Stephen, and conſequently 
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of all Kings de facto, ſo I ſhall give him a particu- 
lar anſwer, f he ſays, That even during the 
Reign of Stephen, the Empreſs Maud created 
© Milo Earl of Hereford, Geoffrey Mandeville 
. © Faxl of Efe#, and Robert de Sigillo Biſhop of 


© London, and that Stephen did not pretend to de- 
' © prive them. Whereas on the other Hand, 
© Hetiry II. when he obtained the Crown, de- 
© poſed the Noblemen made by Stephen, as mere 
© imaginary Earls and Lords. It may be obſeryd, 
that Aaud the Empreſs at the time of her creating 
thoſe Lords, was actually Queen in Poſſeſſion, and 
therefore What he ſays of her Creations, makes 
rather againſt than for his Hypotheſis. In the 
TT Chatter of Milo Earl of Hereford, it is ex- 
jou faid that Stephen was at that time her Pri- 
oner; And f Geoffrey was created Earl of Ef- 
ſex, both by Maud and Stephen. It is true indeed 
that Henry II. did depoſe ſome falſe Earls, that 
were' made by Stephen, and to whom he had alie- 
nated almoſt all the Poſſeſſions of the Crown. 
But the Earls which he depoſed were all of them 
Aliens who were by Law incapable of being made 
{o; And 1 ſhall ſhew that ſeveral of Srephen's Earls 
continued to enjoy their Honours, during the 
Reign of Henry II. which is ſufficient to over- 
throw my Author's Argument, 
William de Albineto was created E. of Arundel 
by Stephen; And Aubrey de Vere was made E. of 
Oxford by Maud, after ſhe was recognized N 
Now both theſe Earls had new Grants of their 
nnuities from Henry; But the Earl of Arundel 
took place according to the Seniority of his Patent. 
Which plainly ſhews that Stephen's Power of crea- 
3 ting 
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ting Lords, was acknowledged, for otherwiſe the 
Patent of Aubrey Earl of Oxford, would have 
been Prior to the Earl of Arundels, and conſe- 
quently the precedence would have. belonged to 
him. 80 Stephen in the beginning of his Reign 
made the Eldeſt Son of David King of rote, Earl 
of Huntingdon, which the Poſterity of that King, 
by Vertue of ſuch Creation enjoyed long after- 
wards. So Tf Gilbert de Clare was made Lord 
Tunbridge, and Earl of Hereford by Stephen, and 
theſe Titles continued in his Family many Years 
- afterwards. +4 So Reginald a Baſtard to Henty I. 
was made Earl of Cornwall by the ſame Prince; 
and enjoyed it to the time of his Death, in the 
Year 1175. Whatever therefore Depoſitions Hen- 
ry H. might make for particular Reaſons of State, 

think theſe Inſtances are fafficient to confirm the 
Authority of Stephen. f 7 

The preſent Duke of Kent was made Earl of 
that Name by Edward IV. Yet I do not find-that 
Henry VII. ever declared his Title null, or forced 
him to take out a Confirmation of it; Though by 
the firſt of that King, the Title of the Houſe of 
Lancaſter, was declared to be the Legal Title, and 
the Kings of the Houſe of York, to have been but 
Kings de facto; So in the Attainder of Richard, 
and his Accomplices, the Title of John Howard, 
Duke of Norfolk, is acknowledged, though it 
was conferred on him by Richard III. And as 
the laſt Authorities are always. the beſt, I think 
theſe two Inſtances may ſerve as a ſufficient an- 
{wer to all that our Author * has ſaid of the In- 
validity of the Grants, &c. of the three ſuceeed- 
ing Henries. | 2 1 

To his Argument againſt the Authority of 
Kings de facto, becauſe ſeveral of the Acts of the 
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52 ' Of Kings de ſacto, 
Kings of the Houſe of Lancaſter, were confirmed 
by the Kings of the Ho uſe of Tork; whereas on . 
the contrary, thoſe of the Kings of the Houſe of 
York, were never confirmed by the Kings of the 
Houſe of Lancaſter; I ſhall give this ſhort anſwer : 
That this appears to be abſurd in it ſelf, becauſe 
* all the Kings of the Houſe of Lancaſter, pretended 
to be Kings de jure, and eſteemed thoſe of the 
Houſe of York as Uſurpers,' and therefore there 
was the ſame Reaſon that the Acts of the one 
ſhould be confirmed as of the other. | 
Though I have already dwelt too long on this 
head, yet Icannot but take Notice of 'one more 
Inſtance of our Author's great Infincerity in quot- 
ing a Paſſage out of the firft of Edward IV. 
His Quotation runs thus, © That King Edward IV. 
© at the Requeſt of his Commons, did confirm all 
© Titles of Honour conferred by the Houſe of Lan- 
© cafter, upon this Condition, that the ſaid No- 
© blemen ſhould have new Grants from him of 
© their Annunities, for the Suſtentation of their 
© Eſtates: He quotes this indeed out of the Re- 
cords of Parliament, but I ſhall rather believe 
that he has induſtriouſly miſquoted them, than that 
they and the 4+ Statute Book diſagree. Now the 
Words in the latter are thus, © That they being 
© ſocreated and ennobled, ſnall have new Grants of 
© the King of their Annuities, for the mainte- 
© nance of their Eſtates, as hath of old time been 
© accuſtomed, &c. We plainly ſee what a diffe- 
rent ſenſe arifes from the Words, as he hath 
quoted them, and as they are in the Statute Book. 
From the firſt one would be apt to conclude, that 
this taking out new Grants of their Annuities was 
deſigned as an Acknowledgment of the Deficiency 
of their Titles; Whereas by the latter, it plainly 
appears, not only that jt was inſiſted on by them 
| | e on 
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Of the Obligation of Oaths, and Nonjurors. 53 
on their part, that the King ſhould make them ſuch 
new Grants, but that it had been always Cuſto- 
mary for ſuch Grants to be renewed upon the 
demiſe of every King. 

I ſhall conclude the Chapter with this one Obſer- 
vation, thar the Advocates of Kings de facto ſeem 
to go upon this groſs miſtake. That the Right of a 
Prince 1s of more value then the Happineſs of a whole 
Nation, and that therefore the latter muſt be ſacri- 
ficed in order to the Recovery of the former. Which 
Poſition is directly contrary to the Original deſign 
of Goverment. 
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CHAS Y 


Of the Obligation of Oaths; and of Nonjurors: 
ſbewing how far even they owe Allegiance 
to the Government, 


T HE Scripture tells us, * That an Oath for Con- 
firmation, is the End of all ſtrife; F And that 
he who ſweareth to another,muft not diſappoint him, 
tho it were to his own hindrance. But our Author 
ſays, Tf That an Oath was not inſtituted to be a 
© Bond of 2 T1f That the Piercies did not 
c act diſhonourably [according to the Sentiments 
© of the Times they lived in] when they took an 
© Oath to Henry IV. which at that very inſtant 
© they believed they ought not to keep. || That 
© if it has been the Cuſtom to take Oaths to Kings 
© de facto; It has alſo been the Cuſtom to break 
© them * That the Duke of York's Oath to Hen- 
© ry VI. did not bind him, becauſe if he had not 
| E 4 taken 
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© taken it, he had expoſed himſelf and his Family 
to inevitable Deſtruction; * And that the Oarhs 
-4 f the Lords to Henry VI. might be excuſable by 
their Ignorance of the Facts, neceſſary to clear 
the Right of the lawful Heir; But that after- 
Wards upon his claiming and aſſerting his Right, 
they were- obliged not to keep them. Becauſe 
an Oath taken in Prejudice of a ſuperior Right 
© is not valid; and becauſe an Oath due to one, 
but made to another, is unlawful, and is to be 
© performed to him, to whom it was due. Now 
theſe Doctrines are not only contrary to the 
Scripture Rules; But they leave Men at Liberty, 
under pretence of better Conviction to break 
Oaths whenever they pleaſe ; and conſequently de- 
ſtroy all Faith, and may ſerve to juſtify the worſt 
of Villanys : Nay, they go even farther, and give 
Men leave to take an Oath, though at the very 
time of their taking it, they are reſolved not to 
keep it. At this rate- a Prince can have no Security 
from the Oaths of his Subjects, though taken in 
the ſtrongeſt Terms poſſible. For how can he be 
aſſured, that afterwards they may not be convinced 
that they were illegal, and conſequently that they 
are obliged to break them; Nay, that they did 
not think ſo at the time of their taking them, and 
ſo never intended to keep them? For what End 
theſe Principles are calculated, and what Influence 
they are deſigned to have upon the Minds of the 
People of this Nation, is too plain to need a Com- 
ment. But here perhaps I ſhall be asked whether 
Subjects can never be diſcharged from their Oaths 
upon any Conſideration whatſoever. To this I. 
anſwer, that they may, but not upon pretence oi 
a ſubſequent Conviction, that another Prince has a 
better Title, much leſs, becauſe at the time of their. 
taking them, they thought they were illegal, 1 
- ought 
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ought not to be obſerved. But as all Government 
Oaths are conditional; ſo if a Prince entirely with- 
draws his Protection, The People muſt of neceſſity 
be diſcharged from their Oaths; otherwiſe the 
very end of Government would be deſtroyed, 
which is the Good and Happineſs of Man- 
kind. If a Prince Abdicates his Kingdom, and 
leaves his Subjects defenceleſs, whereupon ano- 
ther of the Royal Blood takes Poſſeſſion of the 
Throne, and is acknowledged by the Eſtates 
of the Realm, and governs according to Law; 
The People ure no doubt from that time diſchar- 
ged from their Oaths to the abdicating Prince; 
For ceſſante cauſa ceſſat effectus, and the Cauſe and 
Foundation of their Oaths ceaſeth. So if a Prince 
upon pretence of a better Title makes War againſt 
the Prince to whom I have ſworn, I am obliged 
to defend my Prince to the utmoſt of my Power, 
at the hazard of my Eſtate, my Liberty, or my 
Life, fo long as tis poſſible to do him Service. But if 
after all that I can do,my Prince is entirely defeat- 
ed, and the other gets into the Throne,is recogni- 
zed by the three Eſtates, and ſuffers the Conſtituti- 
on to continue as it was, I may then lawfully obey 
him as ſuch, I have entirely diſcharged my Con- 
ſcience, The Obligation of my Oath ceaſes ; And 
if I remain in the Kingdom, I muſt not reſiſt the 
governing Power, for the Power that is, is or- 
dained of God. Or at leaſt, if I think otherwiſe, 
I maſt reſolve to leave my Country, and not con- 
tinue to enjoy his Protection, to whom I am de- 
termined to deny my Allegiance. | 
And as our Author has endeavoured to find ont a 
Salvo for thoſe that have taken the Oaths; So he 


goes on further, and would infinuate, that thoſe - 
who have never taken them, are under no Obliga- 


tion at all, for * he thinks it allowable to call the 
Fryars Minors in the Reign of Henry IV. Nonj u. 
3 EE n ror g 
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rors, becauſe they were not obliged in thoſe Days 
to take the Oaths of Allegiance. And by this means 
he endeavours to juſtify them for taking up Arms 
againſt the King. EDS 0061 „ 
To which Lanſwer.. * | 
 Firft, That thoſe who have never refuſed the 
Oaths, Cas being not obliged by the Law to. take 
them] are improperly ftiled Nonjurors. 
| Secondly, That theſe, if they reſiſt the eftabliſh- 
ed Government, are as much guilty of Rebellion, 
as if they had taken the Oaths. 6 hap a4 
Thirdly, That even thoſe who have refuſed them, 
and who are therefore 2 Nonjurors, do 
notwithſtanding owe Allegiance to the Govern- 
ment, ſo long as they continue under it, and enjoy 
the Benefit of its Laws and Protection. 

The frft is too plain to be denied, that the 
Word Nonjurors in its proper Signification, and 
Common Uſage, imports only ſuch Perſons as are 
' obliged, but refuſe to take the Oat hs. 

That thoſe who have never taken the Oaths, as 
being not obliged by the Law to do ſo, do yet owe 
Allegiance to the Government, may be proved by 
indiſputable Arguments; For otherwiſe a great 
Majority of this Nation, may rebel whenever they 
think fit, being under no Obligation to the contra- 
ry. Tis well known that not one in ten is oblig- 
ed by Law to take the Oat h:; And yet none l be- 
lieve will be ſo hardy as to affirm, that the reſt are 
not obliged in Conſcience to pay Obedience to the 
Government : There is an Obligation prior and 
ſuperior to the Oaths, by which every Man is 
bound to obey and defend the eſtabliſhed Govern- 
ment, namely that Obligation which every Prince 
| lays on his Subjects, Who Protects and Governs 
them according to Law, The Benefits that they en- 
joy under his Government, neceſſarily require 
their Allegiance, of which reciprocal Obligation, 
+ Sanderſon thus Expreſſes himſelf, Exigit hoc a 
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nobis Coptima equi bonique lex} vetus illa commuta- 
tionum formula Aos T1 tt Act g Tt And therefore 
the ſame Author tells us in another Place. Qui 
non juravit principi, non minus tamen ei dehet, quam 
fi juratus eſſet. The Subject before he has taken 
the Oaths, is under the ſame Obligation, in re- 
ſpect to his Prince, though not in reſpe& to God 
as afterwards: If he reſiſts before, he is equally 
guilty of Rebellion; Or if he neglects or refuſes 
to defend him, he is equally defective in point of 
Allegiance. But if he reſiſts afterwards, he adds 
Perjury to Rebellion; For the Oath in the fight of 
God induces a new Obligation, according to the 
Rule of ++ Sanderſon, Lex humana poteſt priori Ob- 
ligationi novam ſuperinducere obligationem,ut ſi pro- 
hibe at rem ſimpliciter malam, aut jubeat rem bo- 
nam, novam obligationem inducit in conſcient ia. My 
Lord Coke in Calvin's Caſe ſays, there are four ſorts 
of Ligeances, Natural, Acquired, Local, and Legal. 
The firſt every one that is born in England owes 
to the King, though he has never taken the 
Oaths; but the laſt not till after he has taken 
them, After the Oath there is a duplex ligamen 
on the part of the Subje& : But before, there is a 
natural ligeance due, for this reaſon as my Lord 
Coke ſays; * Becauſe as the King is. to govern and 
protect his Subjects, ſo the Subject oweth to the 
«© King, true and faithful ligeance; For betwixt 
© the Sovereign, and the Subject, there is a reci- 
© procum ligamen, quia A. ubditus tenetur regs ad 
© obedientiam, ita rex ſubdito tenetur ad protectio- 
© nem. He proves likewiſe from ſeveral old Au- 
thors, That the Oath of ligeance was firſt inſtituted 
by Arthur King of the Britons. And ſurely it can 
never be thought, that the Subje&s of this _ 
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dom before that time owed no ligeance to ſtheir 
Sovereign. I do therefore conclude as my Lord 
Coke does in this very Place, That hereby it plainl 

5 a N That ligeance doth not begin wit 

the Oath, but that Men owe true Allegiance, al- 
8 2 they were never ſworn. e 
That thoſe who have refuſed [tho' obliged by 
Law] to take- the Oaths, do notwithſtanding owe 
Allegiance to the Government, ſo long as they 
continue to live under it, and enjoy- the Benefit of 
its Laws and Protection, will appear from the rea- 
ſon of the foregoing Arguments, if conſidered a 
little farther. For why do thoſe that have never ta- 
ken the Oat hs, owe Allegiance to the Government? 
Namely, as my Lord Coke ſays, becauſe they enjoy 
its Protection. It is holden [ſaith he] in the 
© 20. H. 7. f. 8. That there is a Liege or Lige- 


© ance betwixt the King, and his Subjects; And 


© therefore in ſeveral Acts of Parliament, the King 
© iscalled the Liege Lord of his Subjects, and the 
Subjects his Liege People: With which agreeth 
© Skene in- his Book de 22 verborum Li- 
© geance is the mutual Bond between the King, and 
© his Subjects; the Subjects are called his Liege 
Subjects, becauſe they are bound to obey and 
* ſerve him; and he is called their Liege Lord, 
© becauſe he ſhould maintain and defend them. 
For it is truly ſaid, Protectio trahit ſubjetionem, 
& ſubjectio protetionem. en rene 2 
From whence J argue thus, | 153 
All thoſe who enjoy the Protection of a Govern- 
ment owe Allegiance to it. . | N 
But thoſe who refuſe to take the Oat he, do yet 
enjoy the Protection of the Government, ſo long 
as they live under it, and reap the Benefit 7 


Laws. | 
| Therefore the owe Allegiance to it. 


It 
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It may be ſaid perhaps, that the Nonjurors by refu- 
ſing to take the Oaths, difown the Title of the Prince, 
and declare that they will not ſubmit to his Authori- 
ty, and ſo are diſcharged from their Allegiance. _ 
To this I anſwer, that their refuſing to take the 
Oaths, does not diſcha rge them from their Allegiance, 
but only incapacitates them from holding ſome Pla- 
ces, and ſubjects them to ſuch Penalties, as the Law 
has thought fit to im poſe upon them. But they have 
no way of being diſcharged from their Allegiance, but 
by going into another Country, and ſo refufing the 
Protection of the Government. For there is (ſaith 
my Lord Cote} © a ſort of reciprocal Contract betwixt 
the King and the Subject: In which the King pro- 
© miſes on his part, to govern and protect his Subjects, 
© and the Subjects on their part, to be faithful and obe- 
dient to their King, If therefore a Subject ac- 
cepts of the Performance on the part of the King, he 
implicitly conſents to the Contract, and obtt> 
ges himſelf to. perform his Part, For a Subjett to 
accept of the firſt, and yet to refuſe the latter; is con- 
trary to the common Rules of Juftice, and the Reaſon 
of the Law in all Caſes. It is an indiſputable Maxim, 
both in Law and Equity, Qui ſentit Commodum, ſen- 
tire debet & on. If therefore a Man acknowledges 
another to be his Tenant, by accepting Rent of him, 
he cannot afterwards refuſe him. And à fortior: a 
Subject cannot refuſe Allegiance, after he has ac- 
cepted of Protettion, | 
Beſides, we are told by Coke, in the Caſe al- 
ready cited, that for the . reaſons before alledged, 
even an Alien, ſo long as he continues in England, 
owes Allegiance to the Government: I will give you 
his own Words, There is (ſaith he) a local Prote- 
« Qion on the King's. part, and conſequently a lo- 
© cal Allegiance on the Subject's. And this appea- 
© reth in 4. Mar, Bro. 32. & 4. Phil. © Mar. Dyer. 144. A 
« Frenchman being in amity with the King and Queen, 
came inte England, and joyned with divers Subjects 
© in Treaſon againſt the King and Queen. And the 
Indictment/ concluded contra ligeantiæ ſue debitum . 
For ke owed to the King &c. local Obedience that 
is, ſo long as he was within the King &c*.s Protection: 
© Where local Obedience tho' but momentary and un- 


* certain, 
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© certain, is enough to make a natural Subject, and if 
« he hath toe bore, that Iſſue is a — Subject. 
And to the ſame Purpoſe he quoted the. Caſe of Steph. 
Farrara 1 Gama, & Emman, Lewes Tinoco adjudged 
H. 6. * . | #4 

| ihr this I think there can be no Diſpute, but that 
every Nonjuror in England, owes at leaſt Local, if not 
Natural Allegiance to the Government, ſo long as he 
is content to live under it, and be protected by it. And 
therefore I moſt earneſtly recommend it to all our 
conſcientious. Non jurors, to conſider what a high 
Crime they are guilty of, and how they act direct con- 
trary to theeſtabliſhed Rules of Law, Reaſon and Gra- 
titude, and conſequently of Religion alſo, whilſt they 
endeayour upon a Pretence of Conſcience to diſturb 
that Government, under which they live, and by 
which they are protected. | | * 
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Of the Hereditary Right of the C rown of En- 
gland, and in what Senſe it is to be underſtood. 


WME Hiftory that I have given of the Succeſſion is 
but one continued Argument, againſt the Heredi- 
tary Right of the Crown of England, in the Senſe that 
my Author underftands it, and therefore I ſhall be ve- 
ry ſhort in this Chapter. That the Crown of England 
is Hereditary, is agreed by moſt Men; but they differ 
widely when they come to explain their Notion of 
Hereditary Right. Some would have it to be Jure Di- 
vino, and ſo not to be defeated by any Human Autho- 
rity. Let theſe but ſhew me the Commiſhon from Hea- 
ven, and I ſhall readily ſubſcribe. to them: Till then, 
I ſhall beg leave to look upon the Aſſertors of this Hy- 
potheſis, as little better than Enthuſiaſts. For ſhould 
this Scheme take place, it muſt follow, that tho' one 
of theſe Jure divino Kings, be never ſo wicked, tho' he 
oppreſſes his People never ſo much, and tho' he has 
no Regard either for God or Man, but is for _ 
cing 


4 . 
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ficing every thing to his own Luſts: Vet his poor Sub- 
jects muſt bear it with Patience, and Millions of Men 
much better than himſelf, muſt be content to part 
with their Liberties, their Eſtates, and even their 
Lives, rather than oppoſe his Divine Authority, Nay 
farther, if he ſhould be turned out of his Kingdom by 
any Authority whatfoever, they muſt hazard all they 
have to reſtore him, and never ſubmit to any Power 


whilft this Divine Perſon is in Being. As if the World 


was made for Kings, and Government mſtituted for 
no other Purpoſe, to aggrandize one Family in a 
Nation. But how contrary 1s this Notion not only to 
the Nature and Defign of Government, but to the 
Juſtice and Mercy of God? 


The Advocates of the Patriarchal Scheme, either 


condemn the greateſt Part of Mankind, as Rebels 
againſt their lawful Sovereign, or elſe diſcharge 
them all from paying Obedience to any one. For ac- 
cording to their Hypotheſis, there can be but one 
Perſon in the Univerſe that has any Right to be a 
King. If it be known who that Perſon is, all but his 
Subjects are Rebels; if not, till be is found out, the 
whole World is in a State of Liberty, and whoever 

retends to be a King, ought to be treated as a 
Tyrant and Uſurper. A Doctrine highly promo- 
ting Loyalty, and fit to be encouraged by every Go- 
vernment ! | 

Our Author's Hypotheſis is (if poſſible) more ridicu- 
lous than theſe. For thokgin Oppoſition to the Power 
of Parliaments, he afferfFthat the Hereditary Right 
of the Crown is eternal and immutable ; Yet he ſays 
that it may be barred by the Donation of a rightful 
King, by the Ceſhon of a collateral Anceſtor, nay 


even by à bare Suppoſition, and in ſhort by any thing 


but an Act of Parliament. Moſt of theſe ridiculous 


Poſitions have been already ſufficiently anſwered, and - 


the reſt ſhall be in the following Chapters. But an as Ex- 
cuſe for our Author's ſeeming Abſurdities, I ſhall ob- 


ſerve that in ſettling his Hypotheſis, tis plain he had no 


other Regard, but to'advanee ſuch Notions, as would 
ſerve the Intereſt of a particular Perſon 


And now having ſhewn in what Senſe rhe Crown of 
England is not Hereditary; I ball ſhew in what Senſe | 


* 


it is ſo. 
When 
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When I ſay that the Crown of England is Heredi- 
tary, I mean that it deſcends in the Royal Fa- 


mily, and to the eldeſt of that Family, unleſs his Right 


be barred by Parliament, or there be a legal 
jection againſt him. That this is the Conſtitution of 
England, appears (as I have already ſheun) from the 
3 all Ages, and Reaſon confirms this Pra- 
Ice. ir int. 1 3 
Our“ Author indeed ſays, that the Monarchies of 
France, Portugal, &c. are all Hereditary Monar- 
chies, and that ſuch is the Monarchy of England; as if 
all theſe Monarchies were Hereditary in the-ſame 
Senſe. How the Monarchy of Portugal came to be 
pitched upon (the Original of which is ſo well known) 
Fown I cannot gueſs. From the Rules of Deſcent in 
France and; Exgland, it appears plainly that in both 
theſe Countries the Hereditary Right is not unaltera- 
ble, but ſubject to the Laws of each Country. In 
France Females cannot inherit the Crown, whereas in 
England they may, ſo that a: Perſon may be an Heir 
to the Crown in one Country, that cannot be ſo in the 


other. From whence it follows that the Hereditary” 


Right in each Country, is a Creature of the Laws 
of that Country, becauſe it is regulated by it. And 
that theſe Laws relating to the Succeſſion of the Crown 
are in both Countries meerly. humane, appears from an 
Argument of + Hooker; Laus (ſaith he) are meerly 
< humane when the Matter of them is ſuch as Reaſon 


< doth but probably teach be fit: One Example 
8 


© whereof may be this. Lamas are by human Law in 


c ſome Places after the Owner's Deceaſe divided un- 


© to all his Children, in ſome all deſcendeth to the 

© eldeft Son. If the Law of Reaſon did neceſſarily 

require one of theſe two; then the other would be 

< unjuft, and yet both are received, and no Law of 

© Reaſon tranſgreſt. | — 51 
From hence I argue thus. 


The Laws relating to the Deſcent of the Crown 


are different in France and England. | 


Our Author is an Advocate for hoth theſe, and 6. 
owns that they are both received without tranſgreſ- 


ſing 
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fing the Law of Reaſon. The Conſequence is that 
they are both meerly human. Since then the Heredi- 
tary Right of the Crown of England is plainly a Crea- 
ture of the Law, and ſubje& to a Law meerly human, it 
follows from Reaſon,as well as Practice, that the Legiſla- 
tive Power of the Nation have an Authority to li- 


mit and bind the Crown, and the Deſcent and Inheri- 
tance thereof. 
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CHAP. VII. 


Of the Power of the Rings England, to 
4 diſpoſe of their Ene by Will. ; 


AT the Kings of England, have a Power to dif. 
. poſe of their Crown by Will, is very much in- 


ed on by our Author, but the contrary ſhall be pro- 
ved in this Chapter. 


The Precedents by which our Author has endeayous» 
red to ſupport this Aſſertion; are, 0 

Firft, a pretended Donation of the Kingdom to Vil. 
liam the Conqueror, by the Will of Edward the Con- 
feſſor. 

Secondly, The Will of the Conqueror, by which he 
gives his Crown to his 24 Son Rufus. 

Thirdly, A Will of King Ricbard I. by which (as tis 
— the Crown was given to Fobn his Bro- 
c er. N " 

But the Validity of each of theſe Wills has been * al- 
ready ſufficiently refuted : And it has been ſhewn that 
none of theſe Teſtamentary Kings (except the Con- 
queror who came in by Force) were permitted to take 
Poſſeſhon of the Crown by Virtue of this Claim . It 
was never acknowledged by Parliamem, nor were 
Jobn and Rufus efteemed Kings, till they were for- 
mally elected by the Eftates of the Realm without any 
Regard to their Teſtamentary Right. 

| F 
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Our + Author ſays farther, That à Succeſſor by Vill, 
26 an Heir in the Language of the Civil Law, and conſe- 
quently he that claims by Will muſt certainly have an He- 
reditary Title, which no doubt is a good Tile in England, 
where the Crown is acknowledged to be Hereditary, 

_ I ſhall readily admit this Argument to. be of the 
greateft Weight imaginable : Becauſe *tis well known, 
that the Civil Law has been never received in En- 
gland; and 'tis as well known that one who claims by 
Will, is never in our Law called an Heir, nor does 
he take by Deſcent, but by Purchaſe. ; 

Our Author alſo in Confirmation of Teſtamentary 
Right, * quotes a Paſſage out of Gul. Pictavienſis; 
Where (as he pretends) it is aſſerted, That Kings 
may diſpoſe of their Crown by Will: Becauſe it hath 
© been the conftant Practice in England ever ſince 
© the coming hither of St. Auſtin; That Donations 
* made at the Point of Death were always held good 
* and valid. | 
Now whether Pictavienſis ſays ſo or no,'tis not to my 
Purpoſe to enquire ; . ſince the Reafon that he goes 
upon is notoriouſly falſe, and .conſequently his Con- 
cluſion mutt fall of courſe. For Donations at the Point 
of Death were ſo far from being always held valid, 
That by the ancient Common Law of England, before 
the 32 H. 8. No Man by his laſt Will, could deviſe or 
diſpoſe of any Eſtate of Freehold in Lands: They 
could not be transferred from one Man to another, 
but by Acts ſolemnly executed in the time of his 
Health, when he was capable of conſidering what he 
did. - But when Men are at the point of Death, it is 
preſumed that they are not at that time fit to be en- 
truſted with the Diſpoſition of their Lands. Twere 
endleſs to quote Cafes to this Purpoſe. But I 
ſhall produce one Paſſage out of + Glarvil de legibus 
Angliæ, one of the moſt antient Books of the Law, 
where the reaſon of this is particularly ſet forth, Licet 
generaliter cuilibet de terra 74 rationabilem partem pro ſua 
Voluntate cuicung; voluerit libere in vita ſua donare. In ex- 
tremis tamen ag enti non eſt hoc cui quam haitenus per miſ- 
ſum quia poſt tun” immodica fieri hæreditatis diſtributio 
i fuiſſet boc permiſſum illi qui fervor? paſſionis — 


a 
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© memoriam © rationem amittit quod nonnunquam eve- 


ni re ſolet, unde preſumeretur, Quod ſiquis in infirmitate 


. poſitus ad mortem diſtribuere cepiſſet bereditatem ſuam, 


Luod in ſanitate ſus minime facere voluiſſet ; Quod potius 
proveniret illud ex furore animi quam ex mentis delibe- 
ratione, a | I, ING | 

And now having anſwered all my Author's Ar- 
guments in favour of this extraordinary Power of 
Kings, I ſhall ſhew that. it is directly contrary to 
Law, and the Nature of the Engliſb Conſtitution, 

It is contrary to Law, becauſe (as I have already, 
ſhewn) before the 32. H. 8, No man could diſpoſe of 
his Lands by Will. And (as our * Author ſays, and 
© as have before obſerved) if the w takes ſo much 
© Care of the Rights of private Perſons, that they 
* have not Power to alienate their Properties by any 
© Oaths, or Conveyances contrary to the cuſtomary 
© Methods, and preſcribed Forms : Certainly we are 
© bound to believe; that the Titles of Princes, and 
© Heirs to the Crown, are at leaſt as ſtrongly guarded. 
By the Engliſh Conſtitution ; as our Author allows, 
And as he plainly proves from Judge Hale, The King 
cannot reſign his Crown, without the Conſent of Par- 
liament. And much leſs can he give it away, either 
in his Life-time, or after his Death without the Con- 
ſent of the ſame, And the Reaſon ſeems plainly to, be 
this, becauſe the Crown is but an Office of truft, and 
no one can reſign an Otfice of truſt but with the Con- 
ſent of thoſe Perſons for whoſe Benefit he is entruſted 
with it. And 4 fortzorz it may be argued, that he can- 
not deviſe it: For Offices of Truſt are not deviſable 
tho' a Man hath an Hereditary Right in them. There 
isa great Difference betwixt an Eſtate, and an Office, 
which thoſe who affert that the Kings of England are 
ſuch abſolute Proprietors of their Crown that theycan 
give it to whom they pleaſe, do not ſeem to have conſi- 
dered. An Eſtate may be entirely at a Man's own Dif- 
poſal, But an Office never can, for no Man can have an 
abſolute Intereſt in it, there being ſeveral particular 
Rules, which inſeparably. belong t6 every Office, ac- 
cording to the Nature of it: So a Judicial Office can- 
not be granted in Re verſion, even by the King him- 
ſelf. F 2 But 
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But our Author (tho? he ſays that a King cannot 
refign his Crown without the Conſent of the three E- 


ſtates, and tho* he denyes in as expreſs Terms as he dares 


that the King and both Houſes of Parliament, can 
ive away the Crown from the next Heir yet) a(- 
lerts confidently that the King himſelf by his laſt Wil, 
or by Deed in his Life-time can give away the Crown 
towhom he pleaſes 3 which if true, the K ing can do mote 
without his Parliament than with it. Aa excellent 
Foundation for arbitrary Government, but too ab- 
ſurd to need a Confutation ! gf PIE | 
But here I ſhall obſerve as a farther Proof that our 
Kings had never any ſuch Power, that in the Reign of 
King Henry VIIE there are two (a) Acts of Parlia- 
ment paſſed on purpoſe to give this Power to the King; 
And as from thence it may be ſtrongly concluded that 
the Parliament were then of Opinion, that the King 
had no ſuch Power before: So neither can it be 
thought that King Henry (who endeavoured to be as 


- abſolute as he could and would not depart from one 


tittle of his Prerogative) would ſubmit to an Accep- 
tance of a Power from his Parliament, which he had 
before in himſelf, Nay, the very wording of the Acts 
plainly ſhews that he had no ſuch Power, The Parlia- 


ment declare this to be an inftance of the great truft 


and confidence, they repoſe in his Majeſty's hearty 
love and fervent Affection to this Realm: And they 
expreſly preſcribe and limit the Manner and form of 
the Will, by which his Majefty may diſpoſe of his King- 
dom. The firft of which had been no compliment, 
and the ſecond not in their Power, if there be any 
thing in our Author's Aſſertion. I ſhall obſerve like- 
wiſe farther, that in all the Diſputes which aroſe 
afterwards about the Validity of this Will,it was never 
once pretended by the Advocates for it, that it was 
any farther of force, than as it was purſuant to the 
Directions of the Acts of Parliament. 

Nay, J. Hales in that very Book written in Defence 
of King Henry's Will, quoted by our Author in his 
Appendix, and 2g which he lays ſuch great ſtreſs (b) 
exprelly ſays, That the Power of making ſuch @ Will was 

| :  &grven 
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given to King Henry by the Statutes, which otherwiſe 


by Law he could not do. | 

If after all, afiy one ſhould be ftill of Opinion, that 
the Kings of England are inveſted with ſuch a Power, 
I will not pretend to convince him of any thing. 


13 
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CHAP. VIII. 
Of the Antiqu tty and Power of Parliaments. 


T'HE Author of the Hereditary Right being an 
utter Enemy to Parliamentary Entails, endea- 
vours to leſſen the Authority of Parliamenis by all the 
Methods he can, . Forty i 
| 6 In the firſt place he ſays, That there were no 
> a before the middle or end of the Reign 
* of Hen, 3. + 
(d) Secondly, © That the Conſent of a whole People 
© is of greater value then the Conſent of a Senate. 
(e) Thirdly, That the three Eſtates of the Realm 
have no lawful Power to place a King upon the 
Throne. g 
() Fourthly, © That the Inheritance, or the Deſcent 
© ofthe Crown cannot be limited by At of Parliament, 
© ſuch a Power 8 contrary to the Nature 
© of our Exgliſh Conſtitution. | | ' 
This laſt Aſſertion being Treaſon by Law, leaft I 
ſhould -be thought to miſrepreſent our Author, in a 
Matter of this great Conſequence, I will give you his 
own Words at length. | 
*Tis true, (faith he) © That Dr, Higden acknow- 
© ledges in plain Words, that the Crown of England is 
© Hereditary, and he denies it to be EleQtive ; But 
*. what kind of Inheritance can he mean conſiftently 


£ 


© Firſt, He aſſerts that the Inheritance may be limited 

© by Att of Parliament, this I will not diſpute, But it 
© follows, that this is an Inheritance which may be 
Is; taken 
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- taken from one, and given to another, as often as the 


Parliament Pleaſes, which ſeems to be an Inheritance 
< very different from what is uſually underſtood by 
* Hereditary Monarchy : For it is truly Electiye, ſince 
< the Parliament chuſes, or may chuſe the Succeſſor 
© always. 40 
P. 11. He twice aſſerts that the Crown of England is 
Hereditary, and then goes on in the following Manner. 
© The Dodtor in his views could not avoid ſeeing - 
© eyident Proofs, that the Crown of England way 
< Hereditary, and therefore he acknowledged it ver- 
© bally, and denied it really. He may underftand 
© Words as he pleaſes 3 But all other Writers of all 
© Nations, and the Generality of all Men underſtand 
© by an Hereditary Crown, a Monarchy entailed on 
© one Family, and deſcending ſucceſſively to the lineal 
£ Heirs of it.Such are theMonarchies of France, Portugal, 
Ec. And all other Hereditary Dominions in the 
© World : Such is the Engliſh Monarchy governed ſuc- 
© ceſhvely above 900 Years, by the ſame Royal Fami- 
© ly. But if the moſt ancient Hereditary Family in 
£ the World hath not a true Right of Inheritance: If 
< Preſcription of 900 Years, is nothing againt new 
< Poſſeſſars, there is ſurely no Right of Government 
* atall; nor any true Right of Inheritance, publick or 
private; But every thing is every Mans, and Right, 
< Preſcription, Property, are Sounds without Signifi- 


Again p. 12. The ſpecies of things are determined 


by their conſtant Nature, not by accidental Changes 


© how frequent ſoever. There ha ve been many Changes 
* in the Succeſſion of England, Armies have ſet up 
* Kings, who had no Right of Inheritance, Parlia- 
© ments have confirmed them, other Armies have de- 
<© throned,” other Parliaments have attainted them, 
© and have declared the Entails of Parliaments null, 
© There have been divers Temporary Conftitutions 
tif ſo they may be calFd;But theSeedsof theſeConftituti- 
d ons fell upon aRock;forthwirhtheySprung up andflou- 
© riſhed, but becauſe they had not root, they withered a- 
© way,and none of them liv'd ſo long as to gain the Title 
© of Preſcription. One or Two grew up to Maturity 
* and dyed, the reſt periſhed in their Infancy, The 
Tree of Hereditary. Right, hath been ſeveral times 

„ * - - cut 
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< cut down to the Ground; but the Stump of theRoots 
in the Earth hath grown up again, and hath reached 


< unto Heaven, The Kingdom hath been fure, and the 
© Nation hath been convinced, That the Heavens do 


* Rule. And again, ”. 13. He Are afferts, That 


the Conftitution of Eng land is Hereditary, 
I would not willingly miſrepreſent our Author; But 
I amafraid (though I muſt own he has expreſſed him- 
ſelf very cunningly) that he will be found upon Exa- 
mination to have denied that the Inheritance of the 
Crown of England, can be bound or limited by A of 
Parliament, and conſequently to ha ve been guilty of 
High Treaſon without the help of Innuendgs. 75 
Whatſoever poſitively aſſerts Premiſſes from whence 
a Concluſion does neceſſarily follow, as pofitively aſ- 
ſerts that Concluſion, as if he had done it in expreſs 


Terms; Wherefore'I do affirm that in the Paſſages 
that I have quoted the following Syllogiſm is contained. 


II the Inheritance of the Crown of England may 
©. be limited by Parliament, it follows that the Crown 
© of Eng land is not an Hereditary Monarchy in the 


* Senſe in which that Expreſſion is uſually underftood ; 
*© Becauſe it is truly Elective. 


But the Crown of England is an Hereditary Mo- 
* narchy according as the Writers of all Nations, and 


the Generality of all Men underſtand that Expreſſion. 


The neceſſary Concluſion therefore is, 
© That the Inheritance of the Crown of England 
cannot be limited by Parliament. Fade 
Which Concluſion is directly contrary to Law, and 


which to maintain by writing or printing (as our Au- 
thor has done) is High Treaſon. 


There (g) are ſeveral other Places in his Book (too 
long here to be inſerted) in which he has taken great 


pains to prove the Invalidity of Parliamentary En- 
tails ; and to ſhew that the Parliament has no power 
to limit the Succeſhon of the Crown. 


7 


To our Author's Argument againſt the Antiquity of 
Parliaments, | anſwer that *tis in vain to diſpute about 
Words; That in reality there were ſuch things as Par- 
liaments called by that very name befofe the Reign of 


Henry III, nay even before the Conqueſt, as appears 
Wb NS gs 


Fa 


* 
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from the beft (b) Authorities. Bur however this be, 
tis plain from the Teſtimony of all Hiſtorians, that 


© queror, Henry I, Stephen, Henry II, 


* 


not only ſince the coming in of the Normans, but even 


in the time of the Britons and Saxons, The Nobles, 


the Clergy, and the People, which we now call the 
three Eftates, had always a ſhare in making Laws. In 
the time of the Brztons, (as I have (i) obſerved he- 
fore) the Helm of Government was ſaid to be in the 
People. And (k) Tacitus gives this Account of the 
Germans, by whom this Nation was afterwards inhabi- 
ted De minoribus principes, de majoribus omnes. That 
things of lefler conſequence were determined by the 
Nobles only; But things of the greateft by the whole Pe o- 
ple. According to which Model we read in the time 
of the Saxons, of the Micklemote or Wittagenmote a 
Common Council conſiſting of the King, the Lords, 
the Clergy; and the Freemen. of which we have fre- 
quent Account in Hiſtory. Within fix Years after 
Auſtins arrival (I) Ethelred called a Common Council, 
zam cleri quam populi (m) Jna made Laws ſuaſu {5 inſti- 
2uto Epiſcoporum omnium, ſenatorum © natu ma jorum 
ſapientum populi, in magna ſervorum dei frequentia. We 
read in a very (=) ancient Book of the Law, That 
< King Alfred afſembled his Counties, and ordained 
© for a perpetual Uſage, that twice in the Year, or oft - 
< ner, if need were, they ſhould aſſemble themſelves 
at London, @ Parliamemer for the Guidance of the 
© People, Ge. And from that time, to the time of Ed- 
© ward I. many Ordinances were, made in this Man- 
* ner. There (o) are many more Inſtances of this 


kind, from which it appears, that though this Common 


Council of the Nation was not at firſt regulated in 


the fame manner that it is now; Yet. it is plain, 
that it continued without Interruption, till it grew at 


length tobe what we now call aParliament.(p)My Lord 
Coke ſays, that there were in the wy of the Con- 


and Henry III. 
280 


1 A. 
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(00 Coke 1 Inſt. f. 110. Where ſeveral very ancient Au- 


thors are quoted to this purpoſe, (i) Chap. 2. p. 8. (K) 
Tacitus de Moribus German, (1) Concil. Britann, 126. 
(m) Lambard. Leg. Angl. p. 1. () Mirror des Juſt. 
Cap. 1. S. 3. (o) Lambard Leg. Angl. p. 36, 138. 
Polydor. Virgil l. (p2 1 laſt. f. 110. 4. 


* 


; 


— 


Of the Antiquity and Power of Parliaments 71 
280 Seſſions of Parliament, and at every Seſſions di- 


vers Acts of Parliament were made, no ſmall number 
*whereof are in Print. With this Authority I ſhall con- 


_ © clude this head. 


Our Author's. Aſſertion that the Conſent of the dif- 
fuſive Body of the People is of more value then the 
Conſent of the Senate, hach already received a general 
Anſwer, and is of too little weight to deſerve a parti- 
cular Confutation. However he thought it mighten- 
courage the Mobile to riſe, when they do not like the 
procedings of a Parliament. 5 | 

That the three Eſtates of the Realm have in ſome 
Caſes a lawful Power to chuſe a King for the Nation, 
He expreſty owns in () one place, though he poſitive- 
ly denies it in another. For he ſays, p. 271. That upon 
the Extinction of the Royal Family, Subjects are at Liber- 
ty to chuſe their King, And by Parity of Reaſon, ſince 
the (r) Act of William III. If all the Royal Family 


ſhould happen to become Papiſts, the Eftates of the 


Realm would have the ſame Power, Since therefore 
he allows that in ſomes Caſes the Eftates of the Realm 


muſt of Neceſſity have'a Power to act without the 


King, all his Arguments againſt it are at an end. 
My (g) Lord Herbert, ſays that a Parliament can make 
and depoſe King. And (1) Sir Tho, Smith in his Chap- 
ter of the Power of Parliaments, that jus in reg no ſucce> 
dendi preſcribunt which laſt whether or no it be allowed 
as an Authority that Parliameats without the King can 
limit the Succeſſion of the Crown; Yet at leaſt it will 
prove that the King and Parliament have ſuch a Power; 
Which our Author denies in the fourth Place, and to 
which I ſhall not in this Chapter, give any 28228 
Anſwer; Becauſe the contrary hath. been full 


l ly ſhewn 
already, and will be ſtill farther confirmed by the Au- 


thoritiesin the following Chapter. 


— — 
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(4) b. 6, Oc. (r) 1 V. Seſß. e. 2. f. 2. (5) Hiſt. H. 8. 
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Of the Revolution, and the preſent Eftabliſh- 
ment of the Succeſſion , ſhewing that they 
are founded upon the Principles of Juſtice, 
and the Fundamental Laws of this Ringdom. 


H E Juſtice and Legality of the Revolution, 
| and of every thing that followed thereupon, may 
be clearly demonſtrated from the foregoing Chapters. 
But as there have been many Cavils made againſt it, 
ſo IT think in a Matter of this Moment, I cannot be 
roo particular, | 

It muſt be owned that our Monarchy is not abſolute ; 
Our Writers of all Sorts, entirely agree in this, and I 
believe no one will diſpute it. 5 c 

It then it be limited by the Laws of the Kingdom, 
To what purpoſe are ſuch Limitations, ifthe King can 
break through them whenever he thinks ﬀf ? If this be 
ſo, we are in as bad a Condition, as though our Mo- 
narch was abſolute, But perhaps I may be told he is ob- 
liged by Oath not to violate-the Laws of the Kingdom 
by which his Power is limited. But ſurely the Con- 
ſcience of a Prince is but a poor guard for his Subjects; 
And if they have nothing but his Oath'to rely upon, 
they have but an indifferent Security. From a good 
Prince there is no danger, and a bad one will-have 
no regard for his Oath: LEW; | 

Beſides we may learn from the Examples of our 
Neighbours, how little Princes are bound by their 
Oaths,when their Subjects will tamely fit down without 
contending for their Liberties. 4 

It is a ſeſt to tell us of our Conſtitution, and that 
we are the ha ppieſt People in the World, in having our 
Liberties and Properties ſecured to us; If we are 
liable to loſe them all whenever a deſigning Prince 
ihall think it his intereſt to take them for us. 
But without putting any more Abſurdities, 1 ſhall 
venture to aſſert that eyery limited Monarchy is _ 
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by its Limitations. And that the People have the 
fame Right to their Liberties, as the Prince has to his 
Prerogative. That it has been always thought ſo in this 
Nation, will appear from the following Inſtances. 

(a) Sigebert King of the Weſt-Saxons, having broken 
thro? all the Laws, was admoniſhed by Cumbra one of 
hisEarls to govern his People in a more equitable Man- 
ner. But notwithſtanding he grew more Tyrannousg 
and ſentenced this his faithful Councellor to an igno- 
minious Death. Upon which the Nobility and Commo- 
nalty aſſembling, after a due Conſideration of what 
was proper to be done, thought fit to depoſe him, and 
elected Kineulf, one of the Royal Line, King in his 
ſtead. Not long after this (b) Beornred Kiog of the 
Mercians, met with the ſame Misfortune, for he refu- 
ſing to govern according to La u, and exercifing an Ar- 
bitrary Tyrannical Power, was depoſed by the unani- 
mous conſent of his Nobles and People: And Offa was 
thereupon elected King. 85 And in leſs than 70 
Ygars after, Ceolulph one of his Succeſſors was in like 
manner depoſed. To theſe Inſtances out of the Saxon 
Hiſtory, it will not be, improper to ſhew the Be- 
haviour of our Anceſtors, under their Norman Kings, 
whenever they attempted to deſtroy their Liberties. 
Tho' Villiam the Conqueror confirmed the Liberties 
of the People by an Oath, yet he afterwards endeavour- 
ed to break in upon them. Upon this the Engliſb openly 
eſpouſed the Title of Edgar Atbeling, and raiſed an Ar- 
my againſt him; but he knowing that the true Occaſi- 
on of this Revolt was his Oppreſſion of the People 
found it abſolutely neceſſary to reſtore them to their 
ancient Liberties, upon which the Title of Edgar was 
Aropped, and they preſently returned to their Allegi- 

tance, ; | 

8 The ſame courſe they took with his Son Rufus, for 
tho' he pleaded his Father's Will as his Title, they 
refuſed to admit him for their King, till he had ſworn 
to obſerve their Laws. e 
And afterwards his Brother Henry, by confirming to 
them their Liberties, obtained the Crown by o 0 
Title than what they gave him. 


| S8 
— õ— 


| har — — — 


(a) Matt. Weſtm. p. 274. (b) Id. p. 265. (e) Id. p. 299. 
{gd oe SRLAET SR Ea a 6-7 


* ** 


4 


8 
| 
| 
i 


* 


—— 


— 


74 Of the Revolution, and the preſent 


So that all Pretences whatſoever were forced to- give 


way to that chief Confideration,theLiberty of the Peo- 


le-. | 1 
8 Stephen though not next of Blood, yet ſuceeeded up- 
on his taking the ſame Oath, and afterwards upon his 
breaking it, and not before, the People took part with 
Maud. Stephen was worſted in this Contention, and 
Maud thereupon was recognized by the States: But 
ſhe afterwards refuſing to confirm thePriviledges of the 
People they rendred back their Homage, forcing 
her to flyfrom * London, and to leave her Rival in 
Poſſeſſion of the Crown. een 2 Wa 
John who was the next Prince that refuſed to gb- 
vern according to the Laws, met with nothing but Gp- 
poſition throughout his whole 2 | | 

His Son Henry III. felt alſo the effect of breaking in 
upon the Liberties of the Nation, for which he was 
more then once reduced to the laſt Extremities. | 

The next Kings that trampled under Foot the Laws 
of the Kingdom, were Edward II, and Richard II. 
What their fate was, every one well knows; And Tis 
remarkable that when the Lords and Commons ſent 
to the latter at Eltham, they claimed a Power of de- 
poſing bad Princes by Virtue of an ancient Statute z By 
which without doubt they meant the ++ 17th Law of 
Edward the Confeſſor (all whoſe Liys were afterwards 
confirmed by Wil:am the Conqueror) In which Statute 
after ſumming up the Office of a King, it is declared 
that if a Prince will not conform himſelf to his Duty, 
nec nomen Regis in eo conſtabit ; The Duty of a King is 
further declared in the ſame Statute as follows, Hebei 
etiam Rex omnia rite fatere in regno, & per judicium Proce- 
rum Reg ni Debet enim jus © juſtitia magis regnare in 


regno quam voluntas prava. Lex eft ſemper quod jus fa- 


* 


«t; voluntas autem, violentia, & vis, non eſt jus. 


Henry IV. knew to whom he ow'd his Title, and 
therefore was very tender of that Power which gave 
him his; but his Grandfon Henry VI. ſuffering his 
Courtiers to oppreſs the People, a new Title, of 


Birthright was rais'd up againft him; though that 


Title 


— mme . 


pPeerage of Eng land, 5.123. ++ Lambard's Leg. 
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Title would probably have never been thought of, 
had the Peoples Liberties been preſery'd : So that tho 
the Birthright of Edward IV. was the pretended Ti- 
tle that was fet up againſt him; the true Reaſon, 
for which the People fell from him was his Neg- 
ligent Adminiſtration, and his ſuffering evil Councel- 
_ to encroach upon the Liberties, of the King- 
m. | 
For afterwards when the Houſe of Tork afſum'd too 
mach Power to themſelves, the Nation ceas'd to ad- 
here to it; and by that means Henry VII. gain'd the 
Crown, tho! he had no Title of Birthright even from 
the Zancaſtrian Line. | 1 
*'Tis needleſs to enter into the particulars of the 
following Reigns, becauſe after this no Prince till 
very lately pretended to be above the Laws. * 
en theſe Inſtances it appears plainly, That both 
before and ſince the Conqueſt, it has always been 
held as a fundamental Law, and inſeparable from the 
Eng liſb Conftitution, That the King might be guilty 
of fach Abuſes of his Power, as amounted to a for- 
feiture of his Crown; and that in ſuch extraordina- 
ry Caſes the Eſtates of the Realm might Aſſemble 
— 6 together , and chooſe another. in his 
cad. | 5 
And now let us conſider, whether or no King 
James was not guilty of ſuch Abuſes of his Power, 
and conſequently whether there were ſufficient Rea- 
ſons to juftify the Revolution. : 
The * Mirror of Juſtices, (a Book that I have cited 
before) mentions 2mongft many others two great 
Abuſions of the Law: The firſt, When the King at- 
tempts to ſer himſelf above the Law, whereas be ought 
to be ſub ject to it. 3 
The ſecond, When the King bolds Parliaments but 
very ſeldom, whereas they ought to be held twice a Year 
in London; and takes upon him to make Ordinances, 
wbich ought not o be made without conſent of bis Par- 
liament, * * | 
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Of both theſe, and moor. more Abuſions Ring | 
James was notoriouſly guilty : He declared that he was. 


above the Law, .nay, that he could diſpenſe with all- 


Laws: And if a King can diſpenſe with Laws, for the 
ſame Reaſon he can make new ones; and if he could 
get that Power, he would have no farther occaſion for 
Parliaments. 1 2a 4 8 
He committed and proſecuted divers worthy Pre- 


lates, for humbly Petitioning to be excuſed from con- 


curring with his aſſum'd Power of diſpenſing with 
the Laws. - 

He took upon him to Levy Money by pretence of 
Prerogative, in other manner than it was granted by 
Parliament. | 


le rais'd and kept upan Army withoutthe conſent | 


of Parliament. 8 1 

He did not ſuffer the Parliament to ſit from the 
20th of November 1685. till the time of his Abdication, 
contrary to the known Laws of this Kingdom ; and in 
particular to the plain intent of the 16 Car. 2- c. 1. 
Indeed upon the firſt Rumour of the Prince of Oranges 
Landing, he Iſſued out Writs for a new Parliament; 
but as ſoon as he fancy'd, or was made to believe that 
there was no Danger from him; the Writs were imme- 


dia tely recall'd. 


He endeavour'd by illegal Methods, and by ſpiri- 


ting up Proſecutions upon the Evidence of Papiſts, 


to garble all the Corporations in England, and entire- 
ly to disfranchiſe ſome of them. 

He attempted by arbitrary and illegal Courſes, to 
turn Men out of their juſt Poſſeſſions. 

Nay, he unjuſtly deprived a whole Society of their 
Free-holds ; and tho' the Biſhop of W:xcbeſter upon the 
News of the Prince of Oranges Landing, was ſent 
down to Oxford, to reftore them; yet he was recalFd 
upon that Report's being contradidted. , "0K 

And at laſt when the Prince of Orange Landed, King 
Fames was even then ſo far from giving us any hopes 
that he would make Satisfaction ta the Nation, and 
govern better for the future; that he endeayour'd 
to put every thing into Confuſton, by running away 
out of the Kingdom, and throwiag the great Seal 
into the Riyer, DE | 


To 


- * y 


Io theſe Abuſes.. and many more of the ſame ſort, 
I may add, that King James was a Papiſt, and ſo al- 
together unfit to be the Governor of a Proteſtant 
Kingdom. He was obliged by the Principles of his 
Profeſſion, 10 deſtroy our Laws, our Liberties, and our 
Religion, under pain of eternal Damnation nd he 
endeayour'd as much as he could to act up to his Prin- 
ci ples. 27 ; | 

If therefore ever any Prince can be ſaid to have 
forfeited his Kingdom, King James certainly did; 
for *tis almoſt impoſſible that any one ſhould be 
- guilty of more notorious Breaches of the Law. L 
The Lords therefore and Commons had very good 
Reaſons to juſtify their Proceedings at the Revolu- 
tion; they had the practice of all Ages on their fide ; 
and the Circumſtances of the Caſe were more ex- 
traordinary than any that had ever happen'd before; 
and if they had not acted as they did, every thing 
muſt have run into Anarchy and Confuſion. To pre- 
vent which, after a long and ſerious Debate; they 
reſoly'd that the Throne was vacant, and that Milliam 
and Mary Prince and Princeſs of Orange be declar'd 
King and Queen of England, ©c, 
The only Objection that can be made is, that this 
Aſſembly was not a Parliament, becauſe not call'd by 
the Kings Writ: But this Objection is of no weight: 
For tho the ordinary way of calling Parliaments is by 
the Kings Writ; Yet that is not abſolutely neceſſary, 


at leaft they are the Eſtates of the Realm, without 


their being ſo call'd. The five laſt Kings be- 
fore the Conqueſt, and the four firſt after were elected 
by the three Eſtates; and they could not-grant Writs 
for ſuch Meetings, becauſe they were not Kings till 
after they were ſo elected; The ſame may be ſaid of 
John, Henry III. Edward III“ Henry IV. and Richard 
III. and 'tis remarkable, that one Reaſon alledged by 
Bagots Council, why Henry-VI. was not an Uſurper, 
was becauſe the Crown was entail'd upon him by Par- 
liament, which is a plain implication that the iſt Par- 
liament of Henry IV. was good, tho' it wanted a legal 


Summons ; for if that Parliament which was the Foun- 
dation upon which the Title of Henry LV. was built 
was illegal, for the ſame reaſon all the reſt as de- 


pending upon a falſe Foundation were alſo illegal, 
and indeed no, Parliaments at all Nar, 


4 Eftabliſhment of the Succeſſion. 77 45 1 
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Nay, we have a Law nearer our own Times, by 
which it is allowed that Parliaments may meet upon 
extraordinary Occaſions, without the Formality of 
the Kings Writ: For in 13 Car. 2. c. 7 The meeting 
of the Lords and Commons upon the extraordinary 


Exigety of the King's Reftoration, is deelared to have 


been nẽteſſary. And tho' the Parliament did confirm 
ſeveral of the Acts of that Meeting; Yet 'tis well 
known that the Validity of them was allowed of by all 
the Judges before ſuch Confirmation. cher? 
It being therefore proved that the Lords and Com- 
mons may aſſemble themſelves upon Caſes of Neceſſity, 
without the King's Writ 3; No one can doubt but that 
it was lawful for them, nay, that it was their indiſpen- 
ſable Duty to take care of the Nation. And in trut 
unleſs it had been preſerved by Miracles; it mu 
Have been ruined, if they had not interpoſed. 

In ſhort as the Prince of Orange was our deliverer, 


and without him we muſt have been infallibly ruined 


So it may ſeem, that upon this principle (as Lands re- 
covered from the Sea, by the Civil Law belong to the 
Recoverer) he had a good Right to be our King. Be- 
ſides, he was married to the next Heir, and was him- 
ſelf the next but one after her, and that one by a 
Ceſſion of her Right (upon our Avthor's own Princi- 
ples) had made his Title compleat. And as an Addi- 
_ to all theſe Titles he had the beſt of all, namely a 

rliamentary one. . 

In all the other Parts of the Settlement, the Eftates 
kept as cloſe as poſſible to the ancient Rule of Succeſh- 
on. 'And by Virtue of that Settlement, Her preſent 
Majefty Poſſeſſes the Crown, and tne People continue 
to enjoy their ancient Laws and Liberties. 

"Tis needleſs to ſpend time in Juſtification of theſe 
Acts, by whichthe Succeſſion after her Majefty and the 
Heirs of her Body, is ſettled on the Illuſtrious Houle 


of Hazover. The Author of the Hereditary Right ac- 


knowleges, that a King alone might formerly ſettle 
the Succeſſion on whom he thought fit. How much 
more then may a King with the Conſent of the Eſtates 
of the Realm ? By the r3 Eliz. c. 1. It is declared 
that the Queen and Parliament can make Laws ſafh- 


cient to limit and bind the Succeſſion, and it is made 


by that Act High-T reaſon to affirm the contrary, >» 
ts | — that 


—_— 
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that in this Caſe, we have the ſtrongeſt Authority - 
that can be on our fide, In this Settlement the Right 
of Primogeniture is conſidered as far as is conſiſtent 
with the Safety of this Church and Nation. Whoe- 
ver therefore has the leaſt Regard for theſe, muſt ac- 
+ Knowledge that this Settlement was neceſſary, juſt, and 
legal, as being agreeable to the Rules of our Law, 
being made by Perſons that had an undoubted Au- 
tmaority, and being founded on that moſt excellent 
Principle, the ſecuring us from Popery and Slavery; In 


which 1 hope we all agree, however we may differ in 
- other Matters. N 28 | 
| | 1 —— - 
F 
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The Concluſion. 


HERE are ſome, Who if you do but mention 

the Pretender, will immediately anſwer, that 
they are not at all afraid of him, and that there is no 
Danger of his coming: But unleſs they mean that they 
are not afraid, becauſe there would be no Danger if 
he did, I know not in what Senſe they are to be un- 
derſtood. Otherwiſe, whence can their Security 
ariſe? Not from their natural Temper ; for I have 
known _ very _ Men nd _=_ _ take _ 
own Words) extremely apprehenſive of the Danger g 
the Church, when oy 7 been leſs — to be 
ſo. In the Year 1708. Men of as much Courage as 
they, were ſo ſilly to be afraid of the Pretender. Nay, 
her Majeſty in her Speech to the Parliament, plainly de- 
clared that there was then good Reaſon to be afraid. 
And what I pray has happened ſince, that ſhould ſo en- 
tirely free us from the like Apprehenſions ? Has the 
Pretender fewer Friends in England, or are they at 
preſent leſs able to aſſiſt him? Is the French King in 
worſe Circumſtances, or is his Word a ſufficient guard 
againſt his Power? Have we any Aſſurances that the 
Pretender has reſolved for the quiet of theſe Nattons to 
give us no more Diſturbance ? Has he entirely dropp'd 
his Claim, tho? he pretends to have changed his Reli- 
gion? And is it then purely out of Conſcience, and not 
at all out of Intereſt, that he declares he is turned 
Proteſtant ? I wonder on which of all theſe Conſidera- 
tions, the Security of her Majeſty's Government, and 
the Proteſtant Succeſſion is founded. If upon none, I 
am ſure on the other hand there is ftill good Reaſon to 
be afraid. The Repreſentatives of one Nation have al- 
ready declared their Opinion: And tis probable that 
thoſe of the other (as ſoon as they fit to do — 


1 
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will concur with them in their Apprehenſions of the 
great danger of the Pretender ? Habe not We too, E- 

Bows, Liberties, and à Reli gion to loſe ? All which (as 
her * Majefty has told us) t be for ever irrecovergbl 
loſt, if the Deſigns of a Popiſh Pretender, bred up in tb 
Principles of the moſt arbitrary Government, ſhould ever 

take place. 25 5 . 

The Author of The Heredztary Right (were there no 
other cauſe) has given us at leaft ſome-reaſon to be 
afraid. For to what Purpoſe is his Book? Plainly to 
overthrow the preſent Efabliſhment, and make way 
for the Pretender. | 
I have ſhewn what greatPains he has taken to prove 
the Inyalidiey of Parliamentary Entails, and that all 
our Kings were but meer Uſurpers, unleſs they had 
the Right of Primegeniture; or at leaſt a Teſtamen- 
tary Right to the Crown. Had he been able to main - 
tain thoſe Points, he well knew it muſt neceſſarily fol- 
low, that William III. our late glorious Delive- 
rer, having neither of theſe Titles was an Uſurper, 
and that conſequently by his Way of arguing, all the 
ſublequent Settlements of the Crown are in themſelves 
meer Nullities. For ſuch (as he ſays) are not only 
all Acts made by an uſurping Power, but likewiſe 
all Acts by what Power ſoever they are made, if to 
the Prejudice of the next Heir. The firſt of theſe ' 
two Aﬀertions, is directly levelled againft her Maje- 
ſty's Title, and againft all King Villiam's Acts of Par- 
liament, by which Papiſts are excluded from the Suc- 
ceſſion, and the Crown ſettled upon the next Proteſtant 
Heir: And both of them directly tend to deftroy the 
Title of the Houſe of Hanover. 4 

Nay, further to deterr Men from doing their Duty, 
in oppoſing the pretended rightful Heir: + He endea- 
vours to maintain, that Treaſon may be committed 
againſt ſuch a one, as ſoon as he has made his Entry 
* — any part of the Kingdom, tho' another be in 
actual Poſſeſſion of the Crown. 

»Tis plain therefore what his Defign is: And ſhould 
this bleſſed Deſign take Effect, it follows from his own 
Ar- 


2 


* Speech to the Parliament AP" 1, 1708. 4 5. 179. 
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„ lation would be degraded; af che Biſhops d rived; 
5 all the Pane d Pn voidable ; © all the Jo. Ju- 
3 dicial Eroceedings e yale harters of Privileges, 
be”! 8h a and all Grants from th Crown ofLand: , Penſions, or 0 
any thidg elſe, would hee emed of nd idity; nay, 1 
8 all, Sur Acts of Parliament (eſpecially ſuch, à8 are an ; 
maps to the Prejudice of the. 15 ebe Heir wou be 
8 facko determined, and -conſequently. allour Pattiamen- 
TT tary Securities, muſt of courſe finkat once, 
We ſee whar an excellent Platform is Jad, fo to 
make us a glorious and a flouriſhing Nation : 4 And 8. 
can any Man of Senſe that conſiders this, be ſo. decei- 1 
ved as to think it his Intereft to endeavour td over - 
turn the preſent Eſtabliſhment ? 3 
| And now having ſhewn the Weakneſs of our Author's 
: ArSTHEnES 7 74 the diſmel Peßgn of them; Having 
| oved that 2. Revolution, . and the reſent Efta* x 
KS liſhment of the Succeſnog are fopnded pen Pr: 
| ſcriptionz Reaſon, Law and Neceſſity; I U Abe not ; 
but every koneſt Engliſhman will be ready to ſtand by 1 
| her Majeſty ard the Mufirious Houſe of Hanaver to . 
5 the laſt "Drop of his Blocd. nd as it has hitherto 
+ pleas'd God to * reſerve us agaluſt all our Enemies; ſa | 
We (unleG we are ſhameful; wanting to our ſelves) We / 
may feſt aſſured that he will till do ſo; and that by 
continuing his Favour to us, he will give us i 2 


I Proof of the 2 of our Cauſe. . 
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